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contravention or the determination in respect of that contravention of the Code of Conduct or 
sanctions imposed as a result of the determination in respect of that contravention of the Code 
of Conduct, and that statements of reasons were provided to Ms Lagos, Mr Pringle or Ms Jarratt 


in relation to the contravention of the Code of the Conduct. 


As such, it is most unlikely that the investigation conducted by Ms McMullan was conducted 


according to paragraph 53(5)(b) of the PID Act and was, thus, unlawful in that respect. 


5.8 Conclusion 


For the reasons set out in parts 5.5, 5.6 and 5.7, which support the conclusion that 
Ms McMullan failed to conduct her investigation relating to the allegations about the 
recruitment of Ms Wu into the Australian Public Service according to law, I believe that the 
investigation conducted by Ms McMullan and to the response to Ms McMullan’s investigation 


were inadequate. 


6. DISCLOSURE INVESTIGATION RELATING TO AN INTERNAL 
DISCLOSURE WAS CONDUCTED (WHETHER OR NOT UNDER PART 3 
OF THE PID ACT), AND THE DISCLOSER BELIEVES ON 
REASONABLE GROUNDS THAT THE INVESTGATION WAS 
INADEQUATE — ALLEGATIONS RELATING TO THE RECRUITMENT 
OF MR ROHAM MUSCAT 


6.1 Allegations set out in the internal disclosure allocated to the APSC for 
handling on Monday, 11 May 2020 


As has already been noted, the internal disclosure that I made to an authorised officer in the 


Office of the Commonwealth Ombudsman on Monday, 23 March 2020 was allocated to the 
APSC for handling on Monday 11, May 2020. 


Part 4 of the internal disclosure report contained the allegations relating to the recruitment of 
Mtr Rohan Muscat and how the Code of Conduct in the PS Act had been contravened. Part 4 of 
the internal disclosure report has not been replicated because I substantially reproduce it at the 


end of Part 6. 


6.2 Transfer of investigation of contraventions of the Code of Conduct to the 
APSC 


As was noted in part 2.1.3 of this external disclosure report, in part 7 of the internal disclosure 
report, I had set out my reasons as to why the internal disclosure had been made to an authorised 
officer in the Office of the Commonwealth Ombudsman. In part 7 of the internal disclosure 


report, I had formed the view that the ideal way to investigate the allegations set out in the 
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internal disclosure report would be for the authorised officer in the Office of the 
Commonwealth Ombudsman to allocate the disclosure to the Office of the Commonwealth 
Ombudsman and to then transfer the investigation of the disclosure to the APSC under the 


relevant provisions of the Ombudsman Act 1976 (Cth). 
That is not what occurred. 


On Friday, | May 2020, the authorised officer in the Office of the Commonwealth Ombudsman 


wrote to me. In her correspondence, the authorised officer stated:!*4 


[ refer to your disclosure to our Office regarding the conduct of staff at the Federal Court 


Statutory Agency (FCSA). 


I have finalised iny assessment under s 26 of the Public Interest Disclosure Act 2013 (PID Act) 
of the information you provided to our Office. I am writing to advise you that I have assessed 


the information you provided as ineeting the threshold of a public interest disclosure (PID). 


This assessment determines whether your disclosure is a ‘public interest disclosure’ (PID), and 


whether or not the disclosure will be allocated to an agency for handling. 


The assessment does not determine whether or not disclosable conduct has occurred, and does 


not constitute an investigation of a disclosure. 


£25 


Having assessed your disclosure as a PID, the PID Act requires an Authorised Officer to 


allocate the handling of the PID to one or more agencies. 


In the case of your PID, I have decided to allocate it to the Australian Public Service 
Commission (APSC) for handling. This is in view of the fact that your allegations implicate 
both Mr Warwick Soden and Ms Sia Lagos — the FCSA’s substantive and acting agency heads 
respectively — and relate to alleged Code of Conduct breaches under the Public Service Act 
1999. 


While you proposed an alternative mechanism by which the disclosure could be allocated 


initially to our Office, and then transferred to the APSC under the Ombudsman Act 1976, this 


24 Annexure EDR — 2. 
25 Annexure EDR ~ 2. 
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is not our usual practice in such circumstances. We consider it more appropriate to allocate 
disclosures relating to agency heads directly to the APSC, under the PID Act, noting the broad 


discretion under s 43(3)(b) to consider all relevant matters when deciding the allocation. 


While I had misgivings about the authorised officet’s approach to allocating the disclosure to 
the APSC under the PID Act (which I flagged in an email dated Tuesday, 21 April 2020 to the 
authorised officer in the Office of the Commonwealth Ombudsman), I did not make too much 
of a fuss about it as I was anxious for the substance of the allegations in the internal disclosure 
report to be considered; more than five weeks had passed since I had made the internal 
disclosure to the authorised officer in the Office of the Commonwealth Ombudsman and, 
despite the requirement for the authorised officer to use her best endeavours to decide the 
allocation of the disclosure within 14 days after the disclosure was made,'*° the disclosure had 
yet to be allocated. The disclosure would be allocated to the APSC on Monday, 11 May 
2020, !27 | 


Importantly, the primary reasons for the allocation of the internal disclosure to the APSC were 


that: 


e ‘the allegations implicate both Mr Warwick Soden and Ms Sia Lagos — the FCSA’s 


substantive and acting agency heads respectively’; and 


e the allegations ‘relate to alleged Code of Conduct breaches under the Public Service Act 


1999. 


I take it for granted that Ms McMullan was aware that the reason that the internal disclosure 
had been allocated to the APSC was because the allegation related to breaches of the Code of 
Conduct under the PS Act. The allegations did not relate to the conduct of any officials in the 
APSC and throughout the internal disclosure report, I referred extensively to contraventions of 
the Code of Conduct. While I did make disclosures about the Federal Court of Australia 
Statutory Agency, I had pointedly made the following comments in part 3.2. of the internal 


disclosure report: 


126 PID Act, s 43(5). 
27 Annexure EDR — 5, 
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As briefly alluded to in Part 1.1, much of the disclosable conduct, as will be seen, arises in the 
coniext of engaging employees under the PS Act. I shall allege that at least some of the 
disclosable conduct was engaged in by Ms Lagos, Mr Pringle and or Ms Jarratt, among others. 
Where I do not have sufficient recorded evidence to reasonably. justify alleging that Ms Lagos, 
Mr Pringle and or Ms Jarratt engaged in the activities that have given rise to the disclosable 
conduct, I shail allege that the Federal Court Statutory Agency engaged in the disclosable 
conduct. That being said, I will not shy away from providing my understanding of the context 
of the activities that have given rise to the disclosable conduct and this context might include 


my understanding of the roles Ms Lagos, Mr Pringle and or Ms Jarratt. 


It could not be said that Ms McMullan was unaware that the contents of the internal disclosure 
report primarily related to allegations of contraventions of the Code of Conduct by 


APS employees and the agency head of the Federal Court of Australia Statutory Agency. 


6.3 Relevant facts and evidence 

While the factual background relating to the recruitment of Mr Muscat was set out in part 4 of 
the internal disclosure report that was submitted to an authorised officer in the Office of the 
Commonwealth Ombudsman on Monday, 23 March 2020, it is, in my opinion, useful to set out 
relevant background facts relating to the recruitment of Ms Muscat in the body of this external 
disclosure report, particularly because certain items of evidence supporting propositions that I 
set out in the internal disclosure report, which Ms McMullan had access to during her 
investigation, have come to my attention since the internal disclosure report was submitted to 
an authorised officer in the Office of the Commonwealth Ombudsman on Monday, 23 March 
2020. 


6.3.1 Notification of vacancy NN 10725189 


On Friday, 18 September 2020, Ms McMullan was provided with documents relating to the 


recruitment of Mr Rohan Muscat into the position of National Registrar.!28 


Ms McMullan was provided with a vacancy notification for a National Registrar position in 
the Federal Court of Australia Statutory Agency. '”? The relevant vacancy number was 


NN 10725189, The vacancy notification which Ms McMullan was provided with broadly 


(28 Annexure EDR — 20, Annexure EDR ~ 21. 
129 Annexure EDR — 57, 
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corresponds to the vacancy notification that I had identified in my internal disclosure report at 


part 4.1.2. 


It cannot go unnoticed that, under the formal qualifications section of the vacancy notice that 


Ms McMullan was provided with, the following is noted: 


This position may require the occupant to perform statutory legal functions, as necessary. 
Therefore, legal qualifications and admission as a practitioner of the High Court and/or the 


Supreme Court of a State or Territory of Australia is (sic) essential.'*° 


Ms McMullan was also provided with a position description of the National Registrar vacancy 


on Friday, 18 September 2020.3! 


It cannot go unnoticed that, under the formal qualifications section of the position description 


that Ms McMullan was provided with, the following is noted: 


This position may require the occupant to perform statutory legal functions, as necessary. 
Therefore, legal qualifications and admission as a practitioner of the High Court and/or the 


Supreme Court of a State or Territory of Australia is (sic) essential.’ 


It cannot unnoticed that the sixth selection criterion recorded on the position description reads 


as follows: 


Legal qualifications and admission as a practitioner of the High Court or the Supreme Court of 


a State or Territory of Australia,'°? 


It also cannot go unnoticed that the first selection criterion recorded on the position description 


reads as follows: 


Experience in litigation and case management in superior courts of Australia,’ 


130 Annexure EDR — 57. 
131 Annexure EDR — 58. 
32 Annexure EDR — 58. 
133 Annexure EDR — 58. 
134 Annexure EDR — 58, 
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6.3.2 Mr Muscat’s application to fill vacancy NN 10725189 
On Friday, 18 September 2020, Ms McMullan was provided with documents relating to the 


recruitment of Mr Rohan Muscat into the position of National Registrar. 


Ms McMullan was provided with a copy of all the applications that each person applying for 
vacancy NN 10725189 had submitted. There were fifty eight applications, including 
Mr Muscat’s application. For the sake of transparency, it should be noted that one person 
applied twice and, as such, fifty seven individuals applied. The fact that there were fifty seven 
applicants is supported by a ‘short-list’ of candidates prepared. That short list is set out in the 


form of Annexure EDR — 59, 


Among the applicants were barristers, Commonwealth and State Government solicitors, and 
registrars and functionaries of other State or Territory courts. There was also a senior consumer 
tights advisor at CHOICE and a practitioner and lecturer affiliated with the University of New 
South Wales who had completed a PhD on access to procedural justice and was an expert on > 
the practice and procedure of both the Federal Court and the Federal Circuit Court. The 
educational attainments of most of the identified applicants were varied but many had graduate 
level qualifications and were very experienced legal practitioners (the vast majority of the 


candidates each had more than 5 years of experience practising as solicitors or barristers). 


Based on the date of the letter of introduction Mr Muscat addressed to Mr Matthew Asquith, a 
Recruitment Advisor in the human resources team supporting the Federal Court of Australia 
Statutory Agency, it would appear that Mr Muscat submitted his application on or about 
24 May 2018. A copy of Mr Muscat’s letter of introduction to Mr Asquith is set out in the form 
of Annexure EDR — 60. 


Mr Muscat also attached his resume to the application that he submitted. A copy of 


Mr Muscat’s resume is set out in the forrn of Annexure EDR — 61. 


A copy of the digital application form that Mr Muscat completed and submitted was also 
provided to Ms McMullan on Friday, 18 September 2020. A copy of the digital application 
form that Mr Muscat completed and submitted pursuant to his application to fill vacancy 
NN 10725189 is set out in the form of Annexure EDR ~ 62. 
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The application form required applicants to respond to certain questions or statements of . 


criteria.'*> One criterion was ‘[lJegal qualifications and admission as a practitioner of the High 
Court or the Supreme Court of a State or Territory of Australia’. Mr Muscat’s response to this 


criterion reads as follows: 


I graduated from the University of New South Wales in 2017 with a dual degree in a Bachelor 
of Arts / Bachelor of Laws. I am currently enrolled in the College of Law to complete my 
Practical Legal Training by 19 October 2018 (full-time), with the option to complete by 01 
February 2019 (part-time). 


As I explained in part 4.1.3 of my internal disclosure report, Mr Muscat was, in all likelihood, 
not admitted to the Supreme Court of a State or Territory of Australia or the High Court of 
Australia at the time when he applied to fill a National Registrar position. As will become 
apparent from other evidence, Mr Muscat was, in fact, not admitted to the Supreme Court of a 
State or Territory of Australia or the High Court of Australia at the time when he applied to fill 


a National Registrar position. 


6.3.3 Selection report in respect of vacancy NN 10725189 
On Friday, 18 September 2020, Ms McMullan was provided with documents relating to the 


recruitment of Mr Muscat into the position of National Registrar. 


Ms McMullan was provided with a copy of the selection report for a National Registrar position 
in the Federal Court of Australia Statutory Agency. A copy of that selection report is set out in 
the form of Annexure EDR — 63. 


According to the selection report, the panel was constituted by Ms Sia Lagos, Mr David Pringle 


and Ms Andrea Jarratt. All members of the panel signed the report on 5 October 2018, 


At the time that she was a member of the selection panel, Ms Lagos was the National 
Operations Registrar. At the time that Ms Lagos was a member of the selection panel, the 


National Operations Registrar position bore an SES2 classification. '°° Ms Lagos was the 


35 Annexure EDR — 62. 

136 According to the 2017-2018 annual report of the Federal Court of Australia, Ms Sia Lagos was, as at 30 June 
2018, an SES2 employee — see Federal Court of Australia, Annual Report 2017-2018, 207. The Federal Court of 
Australia, Annual Report 2018-2019 does not explicitly identify Ms Lagos’ SES classification as at 30 June 2019 
but, for what it is worth, I assure you that Ms Lagos was throughout the 2018-2019 fiscal year an SES2 employee. 
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chairperson of the selection panel.!?” Ms Lagos also appears to have been the agency head’s 
delegate (of the Federal Court of Australia Statutory Agency) and appears to have endorsed the 
selection panel’s recommendation to engage Mr Muscat in the position of National Registrar 


after conducting the recruitment exercise to fill vacancy NN 10725189," 


At the time that he was a member of the selection panel, Mr Pringle was the Deputy National 
Operations Registrar. At the time that Mr Pringle was a member of the selection panel, the 


Deputy National Operations Registrar position bore an SES2 classification.'*" 


At the time that she was a member of the selection panel, Ms Jarratt was the Director of 


National Operations. 


The members of the selection panel formed the view that Mr Muscat was among the three most 
meritorious candidates among the field of short listed candidates and, on that basis, Ms Lagos 


recommended that Mr Muscat be engaged as a National Registrar!“ 


It is worth noting that each of the members of the selections committee (i.e. Ms Lagos, 
Mt Pringle and Ms Jarratt) signed and dated the selection report, and, as such, acknowledged 
that they each ‘read the selection report and agree with its content’, while also acknowledging 
that they were each ‘aware of the correct policy and procedures for merit selection and certify 


that these have been followed’. 


6.3.4 Letter of offer of engagement 
On Friday, 18 September 2020, Ms McMullan was provided with documents relating to the 


recruitment of Mr Muscat into the position of National Registrar. 


In any event, in the absence of more solid evidence, it seems to me reasonable to provisionally conclude that 
because Ms Lagos was an SES2 employee on 30 June 2018, it is very likely that Ms Lagos was an SES2 employee 
while she was in the process of recruiting a National Registrar between May 2018 and October 2018. 

37 Annexure EDR — 63. 

138 Annexure EDR ~ 63. 

59 According to the 2017-2018 annual report of the Federal Court of Australia, Mr David Pringle was, as at 
30 June 2018, an SES2 employee — see Federal Court of Australia, Annual Report 2017-2018, 207, The Federal 
Court of Australia, Annual Report 2018-2019 does not explicitly identify Mr Pringle’s SES classification as at 30 
June 2019 but, for what it is worth, I assure you that Mr Pringle was throughout the 2018-2019 fiscal year an 
SES2 employee. In any event, in the absence of more solid evidence, it seems to me reasonable to provisionally 
conclude that, because Ms Pringle was an SES2 employee on 30 June 2018, it is very likely that Mr Pringle was 
an SES2 employee while he was in the process of assisting in the recruitment of a National Registrar between 
May 2018 and October 2018. 

49 Annexure EDR — 63. 
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Ms McMullan was provided with a copy of the fetter that contained an offer of engagement 
that Ms Jarratt provided to Mr Muscat. A copy of that letter is set out in the form of Annexure 


EDR — 64. 


According to that letter, which is dated 7 September 2018 and, thus, predates the selection 
report in respect of vacancy NN10725189 by 28 days, it would appear that Ms Jarratt offered 


to engage Mr Muscat as an ongoing APS employee.!! 


Mr Muscat accepted the offer of engagement on 19 September 2018.'" 


6.3.5 Notifications from Mr Muscat to Ms Jarratt on the question of Mr Muscat’s 
admission to the Supreme Court of New South Wales 


On Friday, 18 September 2020, Ms McMullan was provided with documents relating to the 


recruitment of Mr Muscat into the position of National Registrar. 


Ms MeMullan was provided with two notifications in relation to Mr Muscat’s admission to the 


Supreme Court of New South Wales. 


The first notification is an email chain between Mr Muscat and Ms Jarratt and Ms Jarratt and 
Mr Darrin Moy, the Director of People, Culture and Communications (in effect the head of the 
human resources department support the Federal Court of Australia Statutory Agency). A copy 


of that email chain is set out in the form of Annexure EDR — 65. 


The second notification is an email confirming the date of Mr Muscat’s ceremony for 
admission to the Supreme Court of New South Wales as a lawyer. A copy of that email is set 


out in the form of Annexure EDR — 66. 
Much can be gleaned from the first notification. 


It is plainly the case that Mr Muscat had not yet completed practical legal training as at 


23 October 2018 as Mr Muscat notified Ms Jarratt that: 


14) Annexure EDR — 64, 
42 Annexure EDR — 64. 
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... [ finish College of Law on 21 November 2018, and will likely be admitted on 8 February 
2019. I will continue making enquiries for an earlier admission and will keep you updated. My 


sincerest apologies for any inconvenience, 


Please let me know if there is any other information you require, or whether Sia/David would 


prefer my leave dates to be tweaked. 


It is plainly the case that Mr Moy was aware, as at 15 November 2018, that Mr Muscat had not 
been ‘admitted to practice (sic)’ because Ms Jarratt notified Mr Moy that: 


Rohan will not be undertaking this delegated judicial work until he is admitted to practice, 
however he is undertaking all the other duties of a National Registrar as set out in the job 


description. 


It is plainly the case that Mr Muscat was signing off as a National Registrar in his emails even 
though he had not been ‘admitted to practice (sic)’, which I understand to mean that Mr Muscat 
had not been admitted as a practitioner of the High Court or the Supreme Court of a State or 


Territory, being an essential criterion to fill vacancy NN10725189. 


6.3.6 Evidence that Mr Pringle was aware that Mr Muscat had yet to be admitted 
as a practitioner of the High Court or a State or Territory Supreme Court 


On Friday, 18 September 2020, Ms McMullan was provided with documents relating to the 


recruitment of Mr Muscat into the position of National Registrar. 


Ms McMullan was not provided with a particular email chain in relation to Mr Muscat’s 
admission to the Supreme Court of New South Wales. A copy of that email chain is set out in 
the form of Annexure EDR — 67. 


Ms McMullan was not provided with Annexure EDR — 67 because, on 18 September 2020, 


Ms Jarratt vetted the documents that were to be provided to Ms McMuilan before they were 


provided.!? 


‘3 do not have documentary evidence to support my claim. I can only ask that you take my word, That being 
said, I would invite you to also draw the inference that because I have access to documentary evidence that was 
not provided to Ms McMullan, that evidence was withheld by somebody ~ namely, Ms Jarratt, with Ms Lagos’ 
approval. 
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On Friday, 23 November 2018, Mr Muscat notified Mr Pringle and Ms Jarratt that he had 
completed all of his assessments at the College of Law. Mr Muscat also asked Mr Pringle 
whether he read and sign documents. Mr Muscat notified Mr Pringle and Ms Jarratt that, once 
the documents were signed, he could submit the document to the College of Law as a precursor 


to applying for admission [to the Supreme Court of a State — namely New South Wales). 


On Monday, 26 November 2018, Ms Jarratt congratulated Mr Muscat for completing his 
assessments and, on the same day, Mr Pringle emailed Mr Muscat to note that he would ‘jump 


onto that soon’, 


On Thursday, 20 December 2018, Mr Muscat emailed both Mr Pringle and Ms Jarratt to 


confirm that he would ‘be admitted into the legal profession on 8 February 2019’. 


6.4 Final report of the PID investigation 

Ms McMullan noted that the investigation report into the internal disclosure that I had made to 
an authorised officer in the Office of the Commonwealth Ombudsman on Monday, 23 March 
2020 had been ‘finalised at 6.35 pm on 9 Deeember 2020’ and that the report consisted of ten 
pages. “4 Ms McMullan also noted that she was considering ‘deleting material from the 
investigation report pursuant to subsection 51(5) of the Public Interest Disclosure Act 2013? 


and, for that reason, she had yet to furnish.me with a copy of her investigation report. 


On Wednesday, 23 December 2020, Ms McMullan provided a redacted copy of her 
investigation report to me. A redacted copy of that investigation report is set out in the form of 


Annexure EDR — I]. 


On Wednesday, 23 December 2020, Ms McMullan sent an email to Ms Lagos.'*> Attached to 
Ms McMuilan’s emai! to Ms Lagos was a document containing substantive correspondence 
about the findings Ms McMullan made as part of her investigations into the internal disclosure 
that I had made to an authorised officer in the Office of the Commonwealth Ombudsman on 
Monday, 23 March 2020. That item of correspondence is set out in the form of Annexure 


EDR — 46B. 


44 Annexure EDR — 10. 
45 Annexure EDR—46A. 
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Since the investigation report furnished to me by Ms McMullan has been redacted, it would be 
difficult for someone who is unfamiliar with the content of the internal disclosure report to 
make sense of Ms McMullan’s redacted investigation report. In what follows, I will, to the best 
of my ability and as appropriate, try to reconstruct the redacted parts of the redacted 


investigation report with what sttike me as words or passages that would plausibly and 


probably have been in the investigation report before redactions were made to the investigation 


report, 


I propose to reconstruct the redacted investigation report to demonstrate why it is my belief 


that Ms McMullan’s investigation was inadequate. 


6.4.1 Relevant extracts from the final report of the PID investigation 


The relevant extracts from the redacted final investigation report Ms McMullan prepared into 


allegations about irregular and unlawful recruitment practices relating to the recruitment of 


Ms Muscat read as follows:!4° 


I, Kate McMullan, A/g Assistant Commissioner Integrity Performance and Employment 
Policy, and delegate of the principal officer of the Australian Public Service Commission, have 
prepared this investigation report in accordance with section 51 of the Public Interest 
Disclosure Act 2013 (PID Act) and section 13 of the Public Interest Disclosure Standard 2013 
(PID Standard). 


The investigation report relates to the following disclosure: 


[REDACTED] 
[REDACTED] 
[REDACTED] 
11 May 2020 

9 December 2020 


Discloser’s pseudonym 


Discloser’s email address 


Agency the disclosure relates to 


Date of allocation to the Commission 


Date of this decision 


Matters considered 


In preparing this disclosure report I have considered the following relevant matters: 


146 Annexure EDR — 11. 
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e Disclosure report and attachments, provided to the APSC upon allocation on 11 May 
2020 (as well as supplementary information and correspondence from discloser on 
7 August 2020, 17 August 2020, 25 September 2020, | November 2020, 2 November 
2020, 3 November 2020, 4 November 2020 and 11 November 2020) outlining 
disclosures amounting to allegations that proper recruitment practices were not 
undertaken with respect to the recruitment processes leading to the appointment of: 
e [REDACTED] 
e [REDACTED] 
« [REDACTED] 
e [REDACTED] 
e {REDACTED} 
¢ [REDACTED] 
« [REDACTED] 
e [REDACTED] 
e [REDACTED] 
¢ [REDACTED] 
e Materials provided by the [REDACTED] on 18 September 2020, 27 October 2020, 
23 November 2020 and 24 November 2020 about the process underpinning the 
engagement of the each of the persons above, in response to requests for information 


from me. 


Duration of investigation 


This investigation commenced from the date of allocation on 11 May 2020 and the due date for 
the completion of the investigation was 9 August 2020. On 7 August 2020 the Commonwealth 
Ombudsman granted an extension of 92 days until 9 November 2020. On 6 November the 
Commonwealth Ombudsman granted a further extension until 9 December 2020, The 
investigation and this report was completed on 9 December 2020, being a total of 212 days 


from the date of allocation and within the timeframe permitted ... 
Disclosure with regard to the promotion of [REDACTED] 


Relevant Allegations 


In relation to disclosure about the recruitment of [REDACTED] there are two elements to the 


disclosure, both of which go to the proper application of the Employment Principles: 


i) [REDACTED] should not have been appointed to the position as [REDACTED] was 


not well qualified when compared with other candidates 
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ii) [REDACTED] did not hold an essential requirement for the position, namely 
eligibility for [REDACTED]. 


Relevant evidence 


[REDACTED] provided me with information about the applications and selection process 
through which [REDACTED] was appointed. This included [REDACTED] application and 
CV indicating relevant experience and confirming the expected timing for becoming eligible to 


hold a [REDACTED]. 


Relevant legislation 


Section 10A of the Public Service Act 1999 (PS Act) sets out the APS Employment Principles. 
Relevantly, paragraph 10A(1)(c) of the PS Act recognises that the APS is a career-based public 
service that makes decisions relating to engagement and promotion that are based on merit. For 
the purposes of paragraph LOA(1)(c) of the PS Act, subsection 10A(2) of the PS Act sets out 


the circumstances in which a decision relating to engagement or promotion is based on merit. 
Findings 


On the balance of probabilities, I do not find that any disclosable conduct occurred with respect 
to the recruitment process of [REDACTED]. 


The selection report and supporting materials from [REDACTED] indicated that 
[REDACTED] was found suitable in, and appointed through, a recruitment process that was 
properly undertaken, | note that, to illustrate concerns about the relative merits of the candidates 
in this process, the discloser provided details of another application in the process, 
[REDACTED] whom the discloser asserted was inherently more qualified for the position. 
The information provided by [REDACTED] demonstrates that [REDACTED] was also a 


recommended candidate in the process, as was a third candidate, 


On the basis of material provided to me by [REDACTED] I find on the balance of probabilities 
that [REDACTED] did not hold an essential requirement at the time of application. However, 
given that [REDACTED] had indicated that [REDACTED] would meet this qualification 
within a short period after application, I do not find that the lack of essential requirement at the 
date of application constitutes disclosable conduct within the meaning of the PID Act. J also do 
not find that disclosable conduct occurred in respect of the decision to shortlist, interview and 
promote [REDACTED] prior to [REDACTED] notwithstanding that this was listed as an 


essential qualification for the position. 
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On the basis of the materials provided by [REDACTED] accepted the position in 
[REDACTED] and was (as anticipated in [REDACTED] application) [REDACTED] in that 
same month. According to the material provided by the [REDACTED] had obtained the 


necessaty qualifications prior to commencing any duties which required this qualification, 


I draw a distinction between this disclosure and that relating to the promotion of [REDACTED] 


which is discussed above, on the following basis: 


- In [REDACTED] case, there was a clear pathway to eligibility within a reasonable 
time after the recruitment process, which was signalled in [REDACTED] 


application and CV; 


- It is reasonable to expect that other members of the community who had an 
anticipated date for [REDACTED] in the very near future would have felt it was 


open to them to apply for the position. 


As such eligible members of the community were given a reasonable opportunity to apply to 


perform the relevant duties, in line with the Employment Principles, 


However, as a matter of best practice, it may have been advisable for the panel to more 
explicitly record the reason for shortlisting, interviewing and selecting a candidate who did not 


yet hold an essential requirement of the role. 


Additionally, noting the similarities between the facts in this matter and the matter pertaining 
to [REDACTED] I reiterate my recommendation that [REDACTED] staff be provided with 
guidance and/or training about the APS Employment Principles prior to undertaking any 


recruitment action, 


Relevaut extracts from correspondence Ms McMullan sent to the agency head 
of the Federal Court of Australia Statutory Agency on Wednesday, 
23 December 2020 


On Wednesday, 23 December 2020, Ms McMullan sent an email to Ms Lagos. ‘47 
Ms McMullan’s email to Ms Lagos, dated Wednesday, 23 December 2020, reads as follows: 


Dear Ms Lagos, 


Please see attached correspondence in regard to a public interest disclosure matter, 


47 Annexure EDR — 46A, 
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Regards 
Kate 


Attached to Ms McMullan’s email was a document containing substantive correspondence 
about the findings Ms McMullan made as part of her investigations into the public interest 
disclosure allocated to the APSC on Monday, 11 May 2020. That item of correspondence is 


replicated in the form of Annexure EDR — 46B and read as follows: 


I am writing to notify you of the outcome the findings and recommendations I have made ~ 


concerning recruitment practices at the Federal Court of Australia (FCA). 


As you will recall from my previous correspondence to you, a public interest disclosure 
concerning certain recruitment practices at the FCA was allocated to the Australian Public 


Service Commission for investigation under the Public Interest Disclosure Act 2013 (PID Act). 


Iholda delegation under section 77 of the PID Act to conduct the PID investigation and prepare 


a teport, which I finalised on 9 December 2020. 


Summary of allegations and evidence 


The discloser made a range of allegations concerning the recruitment practices of the FCA, 
broadly being that the following recruitment processes were not properly gazetted nor properly 


undertaken: 


a, engagements of Susan O'Connor, Claire Gitsham, Matthew Benter, Phillip Allaway, 


Rupert Burns and Tuan Van Le as National Judicial Registrars in the FCA; 


b. engagements of Murray Belcher and Russell Trott as National Judicial Registrar and 


District Registrars in the FCA; and 


c. engagements of Rohan Muscat and Caitlin Wu to National Registrar positions in the 
FCA. 


Between 10 September 2020 and 27 October 2020 I sought, and you provided, information 
about each of those recruitment processes. The information the FCA provided included 
extensive information about each recruitment process, relevant gazettal information and a role 
review process that had resulted in certain positions being found suitable for either a Legal 2 or 


SESBI position, depending on the relative complexity and work load in relevant registries. 


Following my review of the evidence provided by you up to 27 October 2020, I was satisfied 
that the allegations of disclosable conduct concerning each of the recruitment processes was 


not substantiated, except in relation to the promotion of Ms Wu to a National Registrar position. 
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On 16 November 2020 I provided the relevant allegations, evidence and my potential adverse 
findings in relation to the recruitment process concerning Ms Wu to you to afford you and the 


FCA the opportunity to provide further evidence or comments for my consideration. 


On 23 and 24 November 2020 the FCA provided me with further information and statements 
concerning that recruitment process. The relevant allegations, evidence and findings are set out 


below. 
Promotion of Caitlin Wu 
Allegations 


The disclosure alleged that, on 5 December 2016, Ms Caitlin Wu was promoted into the position 
of National Court Framework Registrar, for which she did not hold the advertised essential role 
requirement of being admitted as a practitioner of the High Court or the Supreme Court of a 


State or Territory of Australia. 
Relevant evidence 


Vacancy notice 10690165, as provided by you, listed "admission as a practitioner of the High 
Court or the Supreme Court of a State or Territory of Australia" as an essential role requirement 


for the advertised position. 


According to materials provided by Ms Wu in support of her application for the position and 
your further evidence, Ms Wu did not have, and was not eligible to hold, a practicing certificate 


when appointed to the position. 


Eligibility for admission was not addressed in the selection report, nor in the letter of offer to 


Ms Wu. 


When this was put to you and the FCA for comment, the FCA confirmed that, at the time of 


recruitment: 
a. Ms Wu was not admitted as a legal practitioner; 


b. There was nothing to suggest that, at that time, Ms Wu had completed nor commenced. 


a Practical Legal Training program or equivalent; and 


c. The consideration by the selection panel about Ms Wu's eligibility was "limited to her 
having graduated ... in 2014 with a Bachelor of Laws and her intention to enrol and 


become admitted in 2017" 


Relevant legislation 
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Section 10A of the Public Service Act 1999 (PS Act) sets out the APS Employment Principles. 
Relevantly, paragraph 10A(1)(c) of the PS Act recognises that the APS is a career-based public 
service that makes decisions relating to engagement and promotion that are based on merit. For 
the purposes of paragraph 1OA(1)(c) of the PS Act, subsection 10A(2) of the PS Act sets out the 


circumstances in which a decision relating to engagement or promotion is based on merit. 
Adverse findings concerning the recruitment processes of the FCA 


On the basis of the relevant evidence I have considered, I have found on the balance of 
probabilities that Ms Wu did not hold an essential qualification for the position and that no 
reasonable efforts were made throughout the selection process to determine whether she was 


eligible to be admitted to practice. 


I therefore have found on the balance of probabilities that the recruitment process that 
ultimately led to the FCA promoting Ms Wu into this position did not have comply with the 
APS Employment Principles under subsection 10A(2) of the PS Act in one or more the 


following respects: 


a. All eligible members of the community were not given a reasonable opportunity to apply 


to perform the relevant duties, because: 


i. if admission as a legal practitioner was not essential for performance of the 
role, listing it as an essential requirement in the advertisement may have 
precluded other members of the community with the same qualifications as Ms 


Wu from applying for the position. 


b. An assessment was not made of the relative suitability of the candidates to perform the 


relevant duties, using a competitive selection process, because: 


i, admission as a legal practitioner is listed as essential for performance of the 
role, but does not appear to have been considered as part of the selection 


process, 


c. The assessment was not based on the relationship between the candidates’ work-related 
qualities and the work-related qualities genuinely required to perform tbe relevant duties, 


because: 


i, admission as a legal practitioner was listed as essential for performance of the 
role, i.e. as a work-related quality genuinely required to perform the relevant 
duties. Ms Wu did not have this work-related quality, and was selected over a 


field of candidates all of whom did have this work-related quality. 
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d. The assessment did not focus on the relative capacity of the candidates to achieve outcomes 


related to the relevant duties, because: 


i. The position description notes that the position “requires the occupant to 
perform statutory legal functions ... therefore, legal qualifications and 
admission as a practitioner ... is essential". Ms Wu was not admitted as a legal 
practitioner but was selected over a field of candidates all of whom were 


admitted as legal practitioners. 


On the basis of the evidence I have considered, I have made a finding that the APS Employment 


Principles were not followed in relation to the recruitment process that led to the promotion of 


Ms Wu because either: 


a, the role was incorrectly advertised as having an essential requirement, which 
potentially precluded eligible members of the community from applying for the 


position; or 


b. acandidate who did not meet an essential requirement of the role was engaged over | 


numerous candidates who did meet this requirement. 


I also found that the relevant employment practices of the FCA were therefore in contravention 
of section 10A of the PS Act, and that disclosable conduct, within the meaning of item 1 of the 
table in subsection 29(1) of the PID Act, had therefore been engaged in by the FCA on the basis 
that the relevant employment practice of the FCA in relation to the engagement of Ms Wu was 


conducted in contravention of the PS Act, being a Commonwealth law. 


I note for completeness that I have drawn a distinction between the process concerning Ms Wu, 
and that concerning Mr Muscat, in which similar allegations had been made. This was on the 


basis that: 


a. in Mr Muscat's case, there was a clear pathway to eligibility within a reasonable time 


after the recruitment process, which was signalled in his application and CV; and 


b. it was reasonable to expect that other members of the community who had an 


anticipated date for admission to legal practice in the very near future would have felt 


it was open to them to apply for the position. 


I therefore made no adverse findings of disclosable conduct in relation to that recruitment 


H 
j 
} 
H 
t 
; 


process, 


Recommendations 
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In response to my adverse findings concerning the recruitment practices of the FCA, I 


recommend: 


a. that staff at the FCA be provided with guidance and/or training about the APS 
Employment Principles prior to undertaking any recruitment action, to prevent further 


incidents of this nature; and 


b. relevant FCA staff familiarise themselves with the APS Code of Conduct, and in 
particular paragraph 13(11)(a) of the PS Act, which states, relevantly, that employees 


must at all times behave in a way that upholds the APS Employment Principles. 


While I did not make any adverse findings concerning the engagement of Mr Muscat, as a 
matter of best practice it may have been advisable for the selection panel to more explicitly 
record the reason for shortlisting, interviewing and selecting such a candidate. I reiterate my 
recommendation that FCA staff be provided with guidance and/or training about the APS 


Employment Principles prior to undertaking any recruitment action. 


Additionally, while [ did not make any adverse findings in relation to the other recruitment 
processes undertaken by the FCA, I note that more clear and transparent communications from 
the FCA about the role review process, including the changing nature of the National Judicial 
Registrar role to allow it to be held at either a Legal 2 or SESBI position level, may have been 
advisable to reduce the risk of misunderstanding in relation to those roles. I have therefore 
recommended that future FCA role reviews or restructuring exercises are communicated to staff 


in a transparent and cicar way to reduce the risk of misunderstanding and/or misinformation. 
Next Steps 


As the Agency Head of the FCA, you are responsible for responding to the findings and 


recommendations of the report. 


I remind you that under the PID Act it is an offence to take reprisal action against any person 
on the basis that they or any other person made, or may have made, a disclosure under the PID 
Act, or to reveal the identity of a discloser, Given this and the sensitive nature of PID 
investigations, I would therefore appreciate your ongoing discretion in responding to this 
investigation, and ask that this correspondence, and afl information relating to this PID 


investigation, is treated on a confidential and need-to-know basis only. 


Thank you for the assistance you and the FCA have provided to me over the course of the 


investigation, 
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If you would like clarity about any of the findings or recommendations, please contact me on 


[telephone number] or at pid@apsc.gov.au. 


6.4.3 Reconstruction of relevant extracts of the final report of the PID investigation 
prepared by Ms McMullan based on the correspondence Ms McMullan sent 
to the agency head of the Federal Court of Australia Statutory Agency on 
Wednesday, 23-December 2020, other evidence and my knowledge of the 
disclosable conduct 


Since the investigation report furnished to me by Ms McMullan has been redacted, it would be 
difficult for someone who is unfamiliar with the content of the internal disclosure report to 
make sense of Ms McMullan’s redacted investigation report. In what follows, I will, to the best 
of my ability and as appropriate, attempt to reconstruct the redacted parts of the redacted 
investigation report with what strike me as words or passages that would plausibly and 
probably have been in the investigation report before redactions were made to the investigation 
report. I will rely on my knowledge of the disclosable conduct, evidence and correspondence 
referred to in part 4 of this external disclosure report and Ms McMullan’s correspondence to 
the agency head of the Federal Court of Australia Statutory Agency on Wednesday, 
23 December 2020 to reconstruct the redacted parts of the redacted final report of the PID 
Investigation dated Wednesday, 9 December 2020 and reproduced in the form of 
Annexure EDR — 11. 


The reconstructed parts of the extracts of the final report of the PID investigation prepared by 
Ms McMullan will be, for ease of identification, recorded in red coloured text. I note at the 
outset that, while I suspect that Ms McMullan used the acronym ‘FCA’ throughout the final 
report of her PID investigation to refer to the Federal Court of Australia Statutory Agency, I 
will, as appropriate, refer to the Federal Court of Australia Statutory Agency as the ‘FCASA’ 
when reconstructing parts of the relevant extracts of the redacted final report of the PID 
investigation. I also note that, where I am unable to infer a plausible and probable passage for 


any redacted part, I will not attempt to remove the ‘[REDACTED]’ placeholder. 


The reconstructed version of relevant extracts of the final report of the PID investigation is set 


out below. 


1, Kate McMullan, A/g Assistant Commissioner Integrity Performance and Employment 
Policy, and delegate of the principal officer of the Australian Public Service Commission, have 


prepared this investigation report in accordance with section 51 of the Public Interest 
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Disclosure Act 2013 (PID Act) and section 13 of the Public Interest Disclosure Standard 2013 
(PID Standard). 


The investigation report relates to the following disclosure: 


Discloscr’s pseudonym [REDACTED] 
Discloscr’s email address {REDACTED] 
Agency the disclosure relates to Federal Court of Australia Statutory Agency ‘ 


11 May 2020 
9 December 2020 


Date of allocation to the Commission 


Date of this decision 


Matters considered 
In preparing this disclosure report I have considered the following relevant matters: 


e Disclosure report and attachments, provided to the APSC upon allocation on 11 May 
2020 (as well as supplementary information and correspondence from discloser on 
7 August 2020, 17 August 2020, 25 September 2020, 1 November 2020, 2 Novernber 
2020, 3 November 2020, 4 November 2020 and 11 November 2020) outlining 
disclosures amounting to allegations that proper recruitment practices were not 
undertaken with respect to the recruitment processes leading to the appointment of: 
e Mr Murray Belcher 
¢ Mr Russell Trott 
e Ms Susan O’Connor 
¢ Ms Claire Gitsham 
« Mr Matthew Benter 
¢ Mr Rupert Burns 
e = Mr Phillip Allaway 
e Mr Tuan Van Le 
e Ms Caitlin Wu 
e =Mr Rohan Muscat 
e Materials provided by the Federal Court of Australia Statutory Agency on 18 September 
2020, 27 October 2020, 23 November 2020 and 24 November 2020 about the process 
underpinning the engagement of the each of the persons above, in response to requests 


for information from me. 


Duration of investigation 


This investigation commenced from the date of allocation on | 1 May 2020 and the due date for 


the completion of the investigation was 9 August 2020. On 7 August 2020 the Commonwealth 
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Ombudsman granted an extension of 92 days until 9 November 2020. On 6 November the 
Commonwealth Ombudsman granted a further extension until 9 December 2020. The 
investigation and this report was completed on 9 December 2020, being a total of 212 days 


from the date of allocation and within the timeframe permitted ... 


Disclosure with regard to the promotion of Rohan Muscat 


Relevant Allegations 


In relation to disclosure about the recruitment of Rohan Muscat there are two elements to the 


disclosure, both of which go to the proper application of the Employment Principles: 


i) Mr Muscat should not have been appointed to the position as he was not well qualified 


when compared with other candidates 


ii) Mr Muscat did not hold an essential requirement for the position, namely eligibility for 


admission to the High Court or the Supreme Court of a State or Territory. 
Relevant evidence 


The FCASA provided me with information about the applications and selection process through 
which Mr Muscat was appointed. This included Mr Muscat’s application and CV indicating 
relevant experience and confirming the expected timing for becoming eligible to hold a 


[REDACTED]. 


Relevant legislation 


Section L0A of the Public Service Act 1999 (PS Act) sets out the APS Employment Principles. 
Relevantly, paragraph 10A(1)(c) of the PS Act recognises that the APS is a carecr-based public 
service that makes decisions relating to engagement and promotion that are based on merit. For 
the purposes of paragraph 10A(1)(c) of the PS Act, subsection 10A(2) of the PS Act sets out 


the cireumstances in which a decision relating to engagement or promotion is based on merit. 


Findings 


On the balance of probabilities, I do not find that any disclosable conduct occurred with respect 


to the recruitment process of Mr Muscat. 


The selection report and supporting materials from the FCASA indicated that Mr Muscat was 
found suitable in, and appointed through, a recruitment process that was properly undertaken. 
I note that, to illustrate concerns about the relative merits of the candidates in this process, the 
discloser provided details of another application in the process, Ms Meredith Cridland whom 


the discloser asserted was inherently more qualified for the position. The information provided 
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by the FCASA demonstrates that Ms Cridland was also a recommended candidate in the 


process, as was a third candidate. 


On the basis of material provided to me by the FCASA I find on the balance of probabilities 
that Mr Muscat did not hold an essential requirement at the time of application. However, given 
that Mr Muscat had indicated that he would meet this qualification within a short period after 
application, I do not find that the lack of essential requirement at the date of application 
constitutes disclosable conduct within the meaning of the PID Act. I also do not find that 
disclosable conduct occurred in respect of the decision to shortlist, interview and promote 
Mr Muscat prior to admission to the High Court or the Supreme Court of a State or Territory 


notwithstanding that this was listed as an essential qualification for the position. 


On the basis of the materials provided by the FCASA, Mr Muscat accepted the position in 
September 2018 and was (as anticipated in his application) [REDACTED] in that same month. 
According to the material provided by the FCASA, Mr Muscat had obtained the necessary 


qualifications prior to commencing any duties which required this qualification. 


I draw a distinction between this disclosure and that relating to the promotion of Ms Wu, which 


is discussed above, on the following basis: 


~ In Mr Muscat’s case, there was a clear pathway to eligibility within a reasonable 


time after the recruitment process, whieh was signalled in his application and CV; 


~ It is reasonable to expect that other members of the community who had an 
anticipated date for admission to the High Court or the Supreme Court of a State 
or Territory in the very near future would have felt it was open to them to apply for 


the position, 


As such eligible members of thé community were given a reasonable opportunity to apply to 


perform the relevant duties, in line with the Employment Principles. 


However, as a matter of best practice, it may have been advisable for the pane! to more 
' explicitly record the reason for shortlisting, interviewing and selecting a candidate who did not 


yet hold an essential requirement of the role. 


Additionally, noting the similarities between the facts in this matter and the matter pertaining 
to Ms Wu I teiterate my recommendation that FCASA staff be provided with guidance and/or 


training about the APS Employment Principles prior to undertaking any recruitment action. 


6.5 An assessment of the final report of the PID investigation 


384 I reconstructed the redacted investigation report with a view to demonstrating why: 
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e it is my belief that the response to the investigation conducted by Ms McMullan was 
inadequate; and 


e it is my belief that Ms McMullan’s investigation was inadequate. 


In what follows, 1 will assess the final report of the PID investigation prepared by 
Ms McMullan, and reconstructed in part 6.4.3 of this external disclosure report, in order to 
demonstrate why it is my belief that Ms McMullan’s investigation was inadequate. Other than 
what I briefly note here, the adequacy of Ms McMullan’s response to the investigation will not 
be addressed as the investigation, as will be demonstrated, was inadequate. A response to an 
inadequate investigation is likely to be tainted by the inadequacy of the investigation, as is the 
case in this instance. To the extent that the ‘Actions’ section of Ms McMullan’s final report 
constitutes the response to the investigation Ms McMullan conducted, it is inadequate because 


it is affected by the inadequacy of the ‘investigation’ Ms McMullan conducted. '“8 


6.5.1 ‘{T]o illustrate concerns about the relative merits of the candidates in this 
process, the discloser provided details of another application in the process, 
Ms Meredith Cridland whom the discloser asserted was inherently more 
qualified for the position ... [t]he information provided by the FCASA 
demonstrates that Ms Cridland was also a recommended candidate in the 
process, as was a third candidate ...’ 


In her report, issued under section 51 of the PID Act, Ms McMullan stated: 


The selection report and supporting materials from the FCASA indicated that Mr Muscat was 
found suitable in, and appointed through, a recruitment process that was properly undertaken. 
I note that, to illustrate concerns about the relative merits of the candidates in this process, the 
discloser provided details of another application in the process, Ms Meredith Cridland whom 
the discloser asserted was inherently more qualified for the position. The information provided 
by the FCASA demonstrates that Ms Cridland was also a recommended candidate in the 


process, as was a third candidate. 


So? Is Ms McMullan suggesting that, because Ms Cridiand ‘was also a recommended candidate 
in the process’, it follows that Mr Muscat was a meritorious candidate? Is Ms McMullan 


suggesting that, because Ms Cridland ‘was also a recommended candidate in the process’, the 


48 One can only characterise what Ms McMullan did as an investigation in the loosest sense of that word, As I 
will argue, what Ms McMullan conducted was not so much an investigation under the PID Act as it was an 
investigation that failed to give effect to the PID Act, and to the intentions of the Parliament. 
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recruitment process was ‘properly undertaken’? This passage is bewildering, and more so than 


most of the other bewildering aspects of Ms McMullan’s PID report. 


Ms Cridland’s status as ‘a recommended candidate in the process’ has no bearing on 
Mr Muscat’s merit as a candidate. Nor does Ms Cridland’s status as ‘a recommended candidate 


in the process’ support the conclusion that the recruitment process was ‘properly undertaken’. 
Allow me to cut through Ms McMullan’s nonsense. 


A primary issue raised in the internal disclosure report was that Mr Muscat was not, by any 


objective measure, a meritorious candidate. Mr Muscat not only failed to meet essential criteria 


~ for engagement as a National Registrar; he was also professionally less experienced than, and 


had lesser educational attainments when compared with, the other candidates. 


While it should not be necessary, perhaps reiterating the point by reference to a candidate who 
was not selected to fill a National Registrar vacancy might clarify what was apparently lost on 
Ms McMullan. 


As I have noted, there were 57 candidates who applied to fill vacancy NN 10725189. One of 


those candidates was Dr Natalie Cujes. 


As I have noted, on Friday, 18 September 2020, Ms McMullan was provided with documents 


relating to the recruitment of Mr Rohan Muscat into the position of National Registrar. 


A copy of the digital application form that Dr Cujes completed and submitted was provided to 
Ms McMullan on Friday, 18 September 2020, A copy of the digital application form that 
Dr Cujes completed and submitted pursuant to her application to fill vacancy NN 10725189 is 


set out in the form of Annexure EDR — 68. 
I now turn to Dr Cujes’ digital application form. 


First, Dr Cujes had been admitted as an officer (either as a barrister, or a barrister and solicitor) 
to the Supreme Courts of New South Wales, Victoria and the Australian Capital Territory in 
1994,!49 


149 Annexure EDR — 68. 


125 


397 


398 


399 


400 


Attachment to document 01 
Disclosed under FOI 


Second, Dr Cujes had been issued with an unrestricted practising certificate from the Law 
Society of the Australian Capital Territory at the time she submitted her application in 


May 2018,!°° and is a practitioner of considerable experience.'*! 


Third, Dr Cujés had, between 2000 and 2009, held the office of Deputy District Registrar in 
the Australian Capital Territory District Registry of the Federal Court and, concurrently, held 


an appointment as a Registrar of the then Federal Magistrates Court.’ 


Fourth, Dr Cujes is a recognised expert on the practice and procedure of the Federal Court and 


the Federal Circuit Court. She is: 


e the author of Federal Court Litigation: Promoting the Overarching Purpose (LexisNexis, 
2015/16);!53 | 

¢ aco-editor of the LexisNexis Butterworths loose-leaf service, Practice and Procedure 
High Court and Federal Court (Federal Court volume);'™ 

e co-editor of the LexisNexis Butterworths loose-leaf service, Practice and Procedure 


High Court and Federal Court (section of the Federal Circuit Court of Australia Act 


1999);'5° 

e¢ a co-author of Annotated Federal Court Legislation and Rules (LexisNexis, Ist ed, 
2013);!%° and 

e a co-author of Annotated Federal Court Legislation and Rules (LexisNexis, 2nd ed, 
2016),!°? 


Fifth, aside from being an experienced practitioner, Dr Cujes is an academic who lectures on 
business and contract law.'°§ Dr Cujes completed her PhD on case transfers-from the Federal 


Court to the Federal Magistrates Court and the impact on access to procedural justice,!°° 


18° Thid, 
5! Thid. 
'S2 Thid. 
193 Thid. 
154 Tbid, 
155 Thid 
156 Thid, 
'57 hid, 
158 Thid, 
'S? Thid. 
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Mr Muscat was not, at the time that he applied to fill vacancy NN 10725189, or at the time that 
he was provided with a letter of offer of engagement, by Ms Jarratt, on 7 September 2018, or 
at the time that he accepted the offer of engagement on 19 September 2018, admitted as a 


practitioner to the High Court of Australia or a Supreme Court of a State or a Tertitory. 


Mr Muscat did not, at the time that he applied to fill vacancy NN 10725189, or at the time that 
he was provided with a letter of offer of engagement, by Ms Jarratt, on 7 September 2018, or 
at the time that he accepted the offer of engagement on 19 September 2018, or at the time that 
he was appointed as a Registrar of the Federal Court of Australia on 21 February 2019,!° or at 
the time that he made and subscribed to his form of affirmation on 27 February 2019,'* have 
a practising certificate to practise as either a barrister or a solicitor and, as such, had, at those 


points in time, no practical legal experience in managing cases before superior courts of record. 


Despite his (grammatically, and factually, questionable) claim that his ‘work as a Senior Legal 
Case Manager ... is a truncated version of the National Registrar role’ !®, Mr Muscat’s 
‘experience’ doing the work of a Registrar of the Federal Court was insignificant compared to 
the nine years that Dr Cujes had worked as a Deputy District Registrar in the Australia Capital 
Territory District Registry of the Federal Court. 


Unlike Mr Muscat, Dr Cujes made no claim to having ‘acquired a heightened understanding of 
the Federal Court’s jurisdiction and procedure, albeit in family law’,'® probably because the 
Federal Court of Australia has never had jurisdiction to handle matters pertaining to family 
law. The fact she made no such claim is unsurprising, given that she is an expert on the practice 


and procedure of the Federal Court. 
Dr Cujes was not shortlisted for an interview. 
In her report, prepared pursuant to section 51 of the PID Act, Ms McMullan noted: 


Section 10A of the Public Service Act 1999 (PS Act) sets out the APS Employment Principles. 
Relevantly, paragraph 10A(1)(c) of the PS Act recognises that the APS is a career-based public 


service that makes decisions relating to engagement and promotion that are based on merit. For 


160 Annexure EDR — 69, 
161 Annexure EDR — 70. 
182 Annexure EDR — 60. 
1683 Annexure EDR — 62. 
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the purposes of paragraph 10A(1)(c) of the PS Act, subsection 10A(2) of the PS Act sets out 


the circumstances in which a decision relating to engagement or promotion is based on merit. 


In her report, prepared pursuant to section 51 of the PID Act, Ms McMullan concluded: 


The selection report and supporting materials from the FCASA indicated that Mr Muscat was 
found suitable in, and appointed through, a reeruitment process that was properly undertaken 
... Lalso do not find that diselosable conduct occurred in respect of the decision to shortlist, 
interview and promote Mr Muscat prior to admission to the High Court or the Supreme Court 
of a State or Territory notwithstanding that this was listed as an essential qualification for the 


position. 


When one considers the requirements for the position of National Registrar, including the 


essential requirements, and when one considers that merit is the primary consideration is a 


selection process under the PS Act, and when one objectively assesses the relative merits of 


Mr Muscat and Dr Cujes as candidates for the role of National Registrar, I submit that no 


reasonable person in Australia would or could conclude that the recruitment process ‘was 


properly undertaken’. And that is to say nothing of the dozens of other meritorious candidates 


who were, in fact, denied a fair opportunity for an interview, and who Ms McMullan would 


contentedly intimate were not denied a fair opportunity. 


6.5.2 


‘{Gliven that Mr Muscat had indicated that he would meet this qualification 
within a short period after application, I do not find that the lack of essential 
requirement at the date of application constitutes disclosable conduct within 
the meaning of the PID Act...’ 


In her report, issued under section 51 of the PID Act, Ms McMullan stated: 


On the basis of material provided to me by the FCASA I find on the balance of probabilities 
that Mr Muscat did not hold an essential requirement at the time of application. However, given 
that Mr Muscat had indicated that he would meet this qualification within a short period after 
application, I do not find that the lack of essential requirement at the date of application 


constitutes disclosable conduct within the meaning of the PID Act. 


I also do not find that disclosable conduct occurred in respect of the decision to shortlist, 


interview and promote Mr Muscat prior to admission to the High Court or the Supreme Court 


164 Australian Public Service Commissioner’s Directions 2016, s 19(2)(a). 
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of a State or Territory notwithstanding that this was listed as an essential qualification for the 


position. 


Ms McMullan’s claim that ‘the lack of essential requirement at the date of application [does 
not constitute] disclosable conduct within the meaning of the PID Act’ is a classic straw man 
fallacy. Mr Muscat’s failure to meet an essential requirement to successfully fill vacancy 


NN 10725189 at the date he submitted his application was never an issue. 


Every member of the public is at liberty to apply for a position in the Australian Public Service, 
regardless of whether they meet the criteria set out in respect of the relevant position. 
Mr Muscat was as much at liberty to apply to fill vacancy NN 10725189 as any other member 
of the public. The issue was not that Mr Muscat applied to fill a vacancy that he could not, on 
an objective assessment of his application, have filled. The issue was that the selection process 
was not applied fairly, by members of the selection panel convened to assess the candidates - 


who had applied to fill vacancy NN 10725189, in relation to each eligible applicant. 


Since: 


165 and 


e merit is the primary consideration in a selection process; 

¢ an essential requirement that required satisfaction for a candidate to successfully fill one 
of the National Registrar vacancies was admission to the Supreme Court of a State or a 
Territory, or the High Court of Australia; and 

e a key selection criterion was that candidates have experience in litigation and case 
management is Australia’s superior courts; and 

© Me Muscat had not, at the time he was offered the position of National Registrar on 
7 September 2018 by Ms Jarratt, or at the time he accepted the offer of engagement as a 
National Registrar on 19 September 2018, been admitted to a State or T erritory Supreme 
Court, or the High Court of Australia; and 

e Mr Muscat’s experience in litigation and case management in Australia’s superior courts 


was, at best, negligible; 


'65 dustralian Public Service Commissioner’s Directions 2016 (Cth), s 19(2)(a). 
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e Mr Muscat’s claims against the selection criteria were, on an objective assessment, 
inferior to the claims made by other candidates (Dr Cujes and Ms Cridland being two 
exaniples); and 

e despite his objectively inferior claims against the selection criteria as compared with the 
claims made by other candidates, Mr Muscat was selected to fill one of the National 
Registrar vacancies; 


Mr Muscat was not a candidate selected on the merits of his application. 


Paragraph 10A(1)(c) of the PS Act sets out the legal expectation that decisions made relating 
to engagement and promotion in the APS will be based on merit. According to section 18 of 
the Australian Public Service Commissioner’s Directions 2016 (Cth) (Directions), an Ageney 
Head upholds paragraph 10A(1)(c) if the Agency Head ensures that decision is based on a 
merit-based selection process. Paragraph 19(1)(c) of the Directions provides that a selection 
process meets the requirements of a merits-based selection process if the selection process is 
applied fairly in relation to each eligible applicant, and paragraph 19(2)(a) provides that the 
selection process is applied fairly in relation to each eligible applicant, merit is the primary 


consideration in making a decision. 


As I explained in part 5.5.1 of this external disclosure report, the obligation to abide by the 
content set out in section [0A of the PS Act lies on APS employees, Agency Heads and 
statutory office holders. Pursuant to paragraph 13(11)(a), APS employees must at all times 
behave in a way that upholds the APS Employment Principles, of which paragraph 10A(1)(c) 


is a component. 


On the evidence, it is not clear who was responsible for shortlisting the candidates who had 
applied to fill vacancy NN 10725189. A competent investigator would have sought information 
on the identities of those members of staff that constituted the Federal Court of Australia 
Statutory Agency who were responsible for shortlisting he candidates who had applied to fill 


vacancy NN 10725189. 


In part 4.1 of this external disclosure report, 1 set out my views on the quality of the catalogue 
of materials that I had identified. Importantly, a thorough and, in my opinion, near complete 
catalogue of correspondence has been reproduced. There is nothing in the correspondence 
between Ms McMullan and Ms Lagos to suggest that any attempt was made by Ms McMullan 
to determine the names of those people responsible for shortlisting he candidates who had 


applied to fill vacancy NN 10725189. 
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According to the selection report prepared in respect of selecting candidates to fill vacancy 
NN 10725189, the panel was constituted by Ms Sia Lagos, Mr David Pringle and Ms Andrea 
Jarratt. All members of the panel signed the report on 5 October 2018. In so signing that report, 
the members of the panel acknowledged that they were aware of the correct policy and 
procedures for merit selection, and that they certified that the policy and procedures were 


followed. !6 


The members of the selection panel formed the view that Mr Muscat was among the three most 
meritorious candidates and, on that basis, Ms Lagos recommended that Mr Muscat be engaged 


as a National Registrar. 


Of course, Mr Muscat had been offered the role of National Registrar 28 days prior to the 
selection report being settled,'®’ so it does beg the question how it is that Ms McMullan could 
have concluded, on the evidence before her, that no ‘disclosable conduct occurred in respect of 
the decision to shortlist, interview and promote Mr Muscat prior to admission to the High Court 
or the Supreme Court of a State or Territory notwithstanding that this was listed as an essential 


qualification for the position’ ,' 


In any event, on an objective assessment of Mr Muscat’s application, no reasonable person 
would have or could have selected Mr Muscat to fill vacancy NN 10725189 because, for the 


reasons already set out, Mr Muscat was not a meritorious candidate. 


No person could rcasonably conclude, on the basis of his application, his qualifications and his 
experience, that Mr Muscat was a meritorious candidate, comparatively (when compared to the 


other candidates) or in an absolute sense (Mr Muscat failed to meet essential criteria). 


The significance of the observation that Mr Muscat was not a meritorious candidate in an 
absolute sense means that Ms Lagos, Mr Pringle and Ms Jarratt cannot rely on the fact that 
someone else shortlisted Mr Muscat and that they chose a candidate from among people who 


were shortlisted. 


\66 Annexure EDR — 63. 
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Even without identifying who was responsible for shortlisting candidates to fill vacancy 
NN 10725189, I submit that the evidence before Ms McMullan compelled her to first, given 
Ms Lagos, Mr Pringle and Ms Jarratt opportunities to explain their decisions and, second, if 
those explanations were unacceptable, found that either one of Ms Lagos, Mr Pringle or 
Ms Jarratt, or any combination of them, was, or were, responsible for contravening paragraph 
13(11)(a) of the PS Act, which requires them to at all times behave in a way that upholds 


paragraph 10A(1)(c) of the PS Act. 


6.5.3 ‘As such eligible members of the community were given a reasonable 
opportunity to apply to perform the relevant duties, in line with the 
Employment Prineiples ...’ 


In her report, issued under section 51 of the PID Act, Ms McMullan stated: 


I draw a distinction between this disclosure and that relating to the promotion of Ms Wu, which 


is discussed above, on the following basis: 


- In Mr Muscat’s case, there was a clear pathway to eligibility within a reasonable 


time after the recruitment process, which was signalled in his application and CV; 


- It is reasonable to expect that other members of the community who had an 
anticipated date for admission to the High Court or the Supreme Court of a State 
or Territory in the very near future would have felt it was open to them to apply for 


the position, 


As such eligible members of the community were given a reasonable opportunity to apply to 


perform the relevant duties, in line with the Employment Principles. 


Ms McMullan’s conclusion that ‘eligible members of the community were given a reasonable 
opportunity to apply to perform the relevant duties, in line with the Employment Principles’ 
does not quite follow from the premises she has set out. Moreover, the conclusion is not on 
point. At no point did I suggest that eligible members of the community were not given a 


reasonable opportunity to apply to perform the relevant duties. 


Interpreting Ms McMullan’s report as charitably as I can, it would seem that Ms MeMullan is 
attempting to draw a difference between the recruitment process that led to Ms Wu’s 


recruitment, and the recruitment process that led to Mr Muscat’s recruitment, 


Ms McMullan had found that ‘if admission as a legal practitioner was not essential for 


performance of the [role of NCF Registrar], listing it as an essential requirement in the 
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advertisement may have precluded other members of the community with the same 


qualifications as Ms Wu from applying for the position’.'© 


Ms McMullan seems to be suggesting that had admission as a practitioner of the High Court 
or the Supreme Court of State or Territory not been an essential requirement to undertake the 
role of National Registrar, setting it as an essential criterion in the vacancy notice in the Public 
Service Gazette would have deterred suitable candidates from applying for the role and, as 
such, the notification would have effectively foreclosed eligible members of the public from 


applying to fill vacancy NN 10725189, 


Ms McMullan seems to be suggesting that because ‘there was a clear pathway to eligibility 
within a reasonable time after the recruitment process, which was signalled in his application 
and CV’, and because ‘it is reasonable to expect that other members of the community who 
had an anticipated date for admission to the High Court or the Supreme Court of a State or 
Territory in the very near future would have felt it was open to them to apply for the position’, 
eligible members of the community were not deprived of a rcasonable opportunity to apply to 
perform the relevant duties associated with vacancy NN 10725189. Thus, Ms McMullan 


concludes, all was ‘in line with the Employment Principles’. 


Ms McMullan’s reasoning is flawed. 


6.5.3.1 ‘In Mr Muscat’s case, there was a clear pathway to eligibility within a 
reasonable time after the recruitment process, whieh was signalled in his 
application and CV...’ 


Ms McMullan claims that, because ‘in Mr Muscat’s case, there was a clear pathway to 
eligibility within a reasonable time after the recruitment process, which was signalled in his 
application and CV’, no ‘disclosable conduct occurred in respect of the decision to shortlist, 
interview and promote Mr Muscat prior to admission to the High Court or the Supreme Court 
of a State or Territory notwithstanding that this was listed as an essential qualification for the 


position’, 


Ms McMullan, the Director of Integrity at the APSC (and at the time she issued her PID report, 


the Acting Assistant Commissioner, Integrity Performance and Employment Policy at the 
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APSC)!” suggests that, if a person does not meet essential criteria for a vacancy, it is perfectly 
legitimate for a public servant to engage this unmeritorious person into a relationship of 
employment with the Commonwealth if the unmeritorious person ‘signals’ that they do not 
meet the essential criteria but that ‘there is a clear pathway’ to meeting these essential criteria, 


assuming that the unmeritorious candidate passes the relevant assessments. 
Allow me to unpack Ms McMullan’s reasoning by reference to an analogous example. 


Suppose a public hospital requires a specialist physician. A person who has just graduated with 
an MBBS applies to fill the role of specialist physician. This graduate is well known to the 
administrator of the hospital. Many specialist physicians with years of experience apply for the 
role but the administrator chooses the graduate who has ‘signalled’ to the administrator that 
they have not completed their placement and relevant assessments but because there is a ‘clear 
pathway’ to one day completing their placement and relevant assessments (assuming, of 
course, that they do so successfully), they should be given the job. Keep in mind, of course, 
that his graduate has not had any meaningful practical experience, let alone experience as a 
specialist. Surely there would be an outcry at the decision to engage this graduate as a specialist 
physician. But such an outcry would be without substance if we were to accept the reasoning 


of the Director of Integrity at the APSC. 


Mr Muscat did not meet the essential criterion of admission as a practitioner of the Supreme 
Court of a State or Territory, or the High Court, at the time he applied to fill vacancy NN 
10725189, at the time he was advised he was a successful candidate and offered the position 
of 7 September 2018 by Ms Jarratt, at the time he accepted the offer on 19 September 2018 or 
at the time that the selection panel ‘formalised’ the decision to select Mr Muscat on 5 October 


2018, 28 days after he had been offered the role by a member of the panel. 


Mr Muscat had yet to complete a practical legal training course at the time he applied to fill 
vacancy NN 10725189, at the time he was advised he was a successful candidate and offered 
the position of 7 September 2018 by Ms Jarratt, at the time he accepted the offer on 
19 September 2018 or at the time that the selection panel ‘formalised’ the decision to select Mr 


Muscat on 5 October 2018, 28 days after he had been offered the role by a member of the panel. 
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There was no guarantee that he would successfully complete his assessments or the practical 
legal training course, the latter being a precondition to being able to apply to admission to the 


Supreme Court of New South Wales (as well as the Supreme Court of Victoria),!”! 
Let us indulge Ms McMullan’s nonsense for the sake of argument. 


What is it that constitutes ‘a clear pathway to eligibility within a reasonable time after the 
recruitment process’? The difference between Mr Muscat’s application and Ms Wu’s 
application was that Mr Muscat had enrolled in a practical legal training course and Ms Wu 
had not. Is enrolment in a practical legal training course supposed to be the point at which the 
‘pathway to eligibility within a reasonable time after the recruitment process’ moves from 
unclear to clear? What if Mr Muscat had not passed his assessments? Would the pathway have 
become any fess ‘clear’? And why should enrolment in a practical legal training course be the 
point at which the pathway to eligibility becomes clear? Surely the pathway to eligibility was 
just as clear in Ms Wu’s case — she need only have enrolled in a practical legal training course, 
passed her assessments, completed her course and, accordingly, secured her entitlement to be 
admitted as a practitioner of a Supreme Court of a State or Territory, or the High Court; it’s as 


‘clear’ as day. 


And what constitutes a reasonable time? Mr Muscat was enrolled in a practical legal training 
course in May 2018. He ‘signalled’ that he was enrolled to complete his practical legal training 
‘by 19 October 2018 (full-time), with the option to complete by 01 February 2019 (part- 


time)? .!? 


Mr Muscat had not finalised his practical legal training in October 2018. This is plainly the 
case because, in an email to Mr Pringle and Ms Jarratt dated 23 November 2018, Mr Muscat 
stated: 


Pve now finished all of my College of Law assessments (woohoo)! However, to formaily 
‘complete’ the College of Law, I need the two attached documents signed by my supervisor. 


David, are you please able to read and sign these documents when you get the chance?!” 


‘7! Annexure EDR — 51, 
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It was not until 20 December 2018 that Mr Muscat’s application for admission to the Supreme 


d 174 


Court of New South Wales was approved by the Legal Profession Admission Boar It was 


not until 8 February 2019 that Mr Muscat was admitted as a practitioner of the Supreme Court 


of a State or Tertitory.!” 


And yet Ms McMullan would have us believe that it is appropriate 
for the taxpayer to underwrite ‘a clear pathway to eligibility’ even though the successful 


candidate is not performing the tasks that he has been engaged to perform. Apparently, the 


taxpayer is not entitled to expect that candidates selected will perform the tasks they are 


selected to perform from day dot. Taxpayers should expect to underwrite unproductive 
candidates who have ‘a clear pathway to eligibility’ while the Commonwealth is denied the 


services of eminently qualified candidates from the moment that the employment relationship 


~ would have commenced should those qualified candidates have been selected, And that is to 


say nothing of the other criteria for selection (e.g. experience in litigation and case management 


in superior courts of Australia).!" 


These are the implications of the arguments put forward by the Director of Integrity at the 
APSC. Ms McMullan’s arguments would be risible were the implications of those arguments 


not so dire. 


6.5.3.2 ‘It is reasonable to expect that other members of the community who had an 
anticipated date for admission to the High Court or the Supreme Court of a 
State or Territory in the very near future would have felt it was open to them 
to apply for the position ...’ 


Ms McMullan elaims that, because ‘it is reasonable to expect that other members of the 
community who had an anticipated date for admission to the High Court or the Supreme Court 
of a State or Territory in the very near future would have felt it was open to them to apply for 
the position’, no ‘disclosable conduct occurred in respect of the decision to shortlist, interview 
and promote Mr Muscat prior to admission to the High Court or the Supreme Court of a State 


or Territory notwithstanding that this was listed as an essential qualification for the position’. 


The claim that ‘it is reasonable to expect that other members of the community who had an 


anticipated date for admission to the High Court or the Supreme Court of a State or Territory 


174 Annexure EDR — 67. 
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in the very near future would have felt it was open to them to apply for the position’ is the basis 
on which Ms McMullan distinguishes ‘Mr Muscat’s case’ from the recruitment process that 
led to the engagement of Ms Wu as an NCF Registrar, It is the basis on which Ms McMullan 
decided that, unlike the recruitment process that Iced to the engagement of Ms Wu as an NCF 
Registrar, the recruitment process associated with Mr Muscat’s cngagement gave rise to no 
‘disclosable conduct ... in respect of the decision to shortlist, intervicw and promote Mr Muscat 
prior to admission to the High Court or the Supreme Court of a State or Territory’. That is a 
statement of fact. Moreover, it is a statement of material fact because it is the basis upon which 
Ms McMullan distinguishes between lawful and unlawful conduct (despite the dubious 
reasoning employed in support of her claim that the Federal Court of Australia Statutory 


Authority contravened the Employment Principles sct out in the PS Act in engaging Ms Wu). 


Being a material fact, it must be supported by evidence. On what basis has Ms McMullan 
concluded that ‘it is reasonable to expect that other members of the community who had an 
anticipated date for admission to the High Court or the Supreme Court of a State or Territory 


in the very near future would have felt it was open to them to apply for the position’? 


I think it patently unreasonable to expect that ‘other members of the community who had an 
anticipated date for admission to the High Court or the Supreme Court of a State or Territory 
in the very near future would have felt it was open to them to apply for the position’. Let it not 
be forgotten that admission as a practitioner of the Supreme Court of State or Territory, or the 
High Court of Australia, was an essential criterion for selection because the successful 
candidate would be required to ‘perform delegated judicial functions pursuant to the Federal 
Court of Australia Act 1976 (Cth) and other legislative instruments, as performed by Judicial 
Registrars of the Court, such as in the area of costs, duty registrar practice and determining 
certain insolvency applications’.'”’ Only those possessed of the most appalling hubris would, 
having never practised a day in their lives, and having not been admitted to the Supreme Court 
of a State or Territory, and having not completed a practical legal training course, think 
themselves sufficiently capable of performing ‘delegated judicial functions pursuant to the 
Federal Court of Australia Act 1976 (Cth)’, or, in other words, exercising the judicial power 


of the Commonwealth, as invested in the Federal Court of Australia, under direction from a 
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Judge of the Court pursuant to section 35A of the Federal Court of Australia Act 1976 (Cth). 


How the Director of Integrity at the APSC could, without more, think it reasonable that ‘other 


members of the community who had an anticipated date for admission to the High Court or the 


Supreme Court of a State or Territory in the very near future would have felt it was open to 
them to apply for the position’ is beyond me. Of course, if there was evidence to support 
Ms McMullan’s claim, it would be somewhat more challenging for me to conclude that 
Ms McMullan’s investigation was inadequate, even if { thought the finding that ‘other members 
of the community who had an anticipated date for admission to the High Court or the Supreme 
Court of a State or Territory in the very near future would have felt it was open to them to apply 


for the position’ was unreasonable. 


Ms McMullan has put forward a material fact ~ namely that ‘it is reasonable to expect that 
other members of the community who had an anticipated date for admission to the High Court 
or the Supreme Court of a State or Territory in the very near future would have felt it was open 
to them to apply for the position’ ~ without identifying the evidence upon which Ms McMullan 


relies to put forward that material fact. 


If, for example, of the 57 applicants who applied to fill vacancy NN 10725189, there were 
some applicants who had yet to graduate, or who had graduated but had not enrolled in practical 
legal training courses, or who, like Mr Muscat, were enrolled in practical legal training courses 
but had not been admitted to a Supreme Coutt of a State or Territory, or who had completed 
their practical legal training courses but had not yet been admitted to a Supreme Court of a 
State or Territory, Ms McMullan might have been able to draw an inference that ‘other 
members of the community who had an anticipated date for admission to the High Court or the 
Supreme Court of a State or Territory in the very near future would have felt it was open to 


them to apply for the position’. 


Of the 57 applicants who applied to fill vacancy NN 10725189, only three applicants did not 
record an explicit statement of claim against the criterion ‘[IJegal qualifications and admission 
as a practitioner of the High Court or the Supreme Court of a State or Territory of Australia’ 


on their digital application forms. 
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The three people were Mr Muscat,'78 Mr Michael Gorringe,!”? and Mr Peter David Mallon.!®° 


It was evident, from Mr Gorringe’s application, that Mr Gorringe was a practitioner of 
considerable experience, having worked as a Government solicitor in Queensland for many 


years. 


It was evident, from Mr Mallon’s application, that Mr Mallon was a barrister of the New South 


Wales Bar, practising from chambers at Tenth Floor, St James. 


In other words, every applicant, but for Mr Muscat, had been admitted as practitioner of a 


Supreme Court of a State or Territory, or the High Court. 


The evidence provided to Ms McMullan by members of staff in the Federal Court of Australia 
Statutory Agency does not support the material fact put forward by Ms McMullan. 
Ms McMullan has not adverted to any evidence to support the faet that ‘other members of the 
community who had an anticipated date for admission to the High Court or the Supreme Court 
of a State or Territory in the very near future would have felt it was open to them to apply for 
the position’. A finding of material fact entirely unsupported by evidence ordinarily gives rise 


to a ground of review. It is not hard to see why Ms McMullan’s reasoning is so objectionable. 


6.6 Likely failure to conduct investigation lawfully under the PID Act 


Section 53 of the PID Act sets out the manner in which investigations under Part 3, Division 2 


of the PID Act are to be conducted. 
Subsection 53(1) of the PID Act is as follows: 


An investigation under this Division by the principal officer of an agency is to be conducted as 


the person thinks fit. 
Subsection 53(2) of the PID Act is as follows: 


The principal officer may, for the purposes of the investigation, obtain information from such 


persons, and make such inquiries, as the principal officer thinks fit. 


8 Annexure EDR — 62. 
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Paragraph 53(5)(b) of the PID Act is as follows: 


Despite subsections (1) and (2) to the extent that the investigation relates to an alleged breach 
of the Code of Conduct (within the meaning of the Public Service Act 1999), the principal 


officer must comply with the procedures established under subsection 15(3) of that Act. 


In the context of the internal disclosure investigated by Ms McMullan, the principal officer 


’ would be a reference to the Australian Public Service Commissioner, the principal officer of 


the APSC, It is beyond question that the investigation conducted by Ms McMullan related to 
alleged breaches of the Code of Conduct by Ms Lagos, Ms Pringle and Ms Jarratt. Accordingly, 
Ms McMullan was obligated to investigate those alleged breaches according to procedures 


established by the Australian Public Service Commissioner. 


I downloaded a copy of the procedures to investigate alleged breaches of the Code of Conduct 
established by the Australian Public Service Commissioner on 30 December 2020.'8! 1 shall 
refer to the procedures to investigate alleged breaches of the Code of Conduct established by 
the Australian Public Service Commissioner as the Code of Conduct procedures, It will be 
noted that the Code of Conduct procedures were last reviewed on 19 September 2019,'* and, 


as such, were extant at the time of the investigation, being 11 May 2020 to 9 December 2020. 
Paragraph 3 of the Code of Conduct procedures reads as follows: 


As soon as practicable after a suspected breach of the Code has been identified and the 
Australian Public Service Commissioner, or a person authorised by the Commissioner, has 
decided to deal with the suspected breach under these procedures, the Commissioner or that 


person will appoint a decision-maker to make a determination under these procedures.’ 
Paragraph 4 of the Code of Conduct procedures reads as follows: 


The role of the breach decision-maker is to determine in writing whether a breach of the Code 


has occurred. 


Paragraph 5 of the Code of Conduct procedures reads as follows: 


181 Annexure EDR — 56. 
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The breach decision-maker may undertake the investigation, or seek the assistance of an 
investigator. The investigator may investigate the alleged breach, gather evidence and make a 


report of recommended findings of fact to the breach decision-maker. 
464 Paragraph 6 of the Code of Conduct procedures reads as follows: 


The person who is to decide what, if any, sanction is to be imposed on an APS employee who 
is found to have breached the Code will be a person holding a delegation of the powers under 


the Act to impose sanctions, 
465 Paragraph 7 of the Code of Conduct procedures reads as follows: 


These procedures do not prevent the breach decision-maker from being the sanction delegate 


in the same matter. 
466 Paragraph [2 of the Code of Conduct procedures reads as follows: 


A determination may not be made in relation to a suspected breach of the Code by a person 


unless reasonable steps have been taken to: 
(a) inform the person of: 


@ the details of the suspected breach of the Code, including any subsequent 


variation of those details; and 


Gi) where the person is an APS employee, the sanctions that may be imposed on 


them under subsection 15 (1) of the Act; and 


(b) give the person a reasonable opportunity to make a statement in relation to the suspected 


breach, 
467 Paragraph 17 of the Code of Conduct procedures reads as follows: 


If a determination is made that an APS employec in the Commission has breached the Code, a 


sanction may not be imposed on the employee unless reasonable steps have been taken to: 
{a) inform the employee of: 

(i) the determination that has been made; and 

Gi) the sanction or sanctions that are under consideration; and 


(iii) the factors that are under consideration in determining any sanction to be imposed; 


and 
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(b) give the employee a reasonable opportunity to make a statement in relation to the sanction 


or sanctions under consideration. 
Paragraph 19 of the Code of Conduct procedures reads as follows: 


If a determination is made in relation to a suspected breach of the Code by a person who is, or 


was, an APS employee in the Commission, a written record must be made of: 
(a) the suspected breach; and 
(b) the determination; and 


(c} any sanctions imposed as a result of a determination that the employee has breached the 


Code; and 


(d) if a statement of reasons was given to the person regarding the determination in relation to 
suspected breach of the Code, or, in the case of an employee, regarding the sanction 


decision, that statement of reasons or those statements of reasons. 


In part 4.1 of this external disclosure report, I set out my views on the quality of the catalogue 
of materials that I had identified. Importantly, a thorough and, in my opinion, near complete 
catalogue of correspondence has been reproduced. There is nothing in the correspondence 
between Ms McMullan and Ms Lagos to suggest that, pursuant to paragraph 12 of the Code of 
Conduct procedures, Ms Lagos, Mr Pringle or Ms Jarratt were informed of the details of the 
suspected breach of the-Code of Conduct (as has been explained, Ms McMullan concluded that 
something, rather than persons, had contravened the Code of Conduct for behaving in a way 
that did not uphold the APS Employment Principles), or the possible sanctions that may have 


been imposed on them. 


There is nothing in the correspondence between Ms McMullan and Ms Lagos to suggest that, 
pursuant to paragraph 17 of the Code of Conduct procedures, Ms Lagos, Mr Pringle or 
Ms Jarratt were informed that a determination had been made that the Code of Conduct had 
been contravened by them, what sanctions were under consideration for the contraventions, 


and what factors were under consideration in determine any sanctions to be imposed. 


There is nothing in the correspondence between Ms McMullan and Ms Lagos to suggest that, 


pursuant to paragraph 19 of the Code of Conduct procedures, a written record was made of the 


contravention or the determination in respect of that contravention of the Code of Conduct or 


sanctions imposed as a result of the determination in respect of that contravention of the Code 
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of Conduct, and that statements of reasons were provided to Ms Lagos, Mr Pringle or Ms Jarratt 


in relation to the contravention of the Code of the Conduct. 


As such, it is most unlikely that the investigation conducted by Ms McMullan was conducted 


according to paragraph 53(5)(b) of the PID Act and was, thus, unlawful in that respect. 


6.7 Concluding remarks 


I think a reasonable person would conclude that Ms McMullan’s investigation in respect of the 
engagement of Mr Muscat to fill vacancy NN 10725189 was inadequate because Ms McMullan 
provides nothing by way of evidence to support the material fact upon which she relies to 
distinguish the recruitment process that ultimately saw Mr Muscat engaged to fill vacancy NN 
10725189 from the recruitment process that ultimately saw Ms Wu engaged to fill vacancy NN 
10690165. 


I think a reasonable person would conclude that Ms McMullan’s investigation in respect of the 
engagement of Mr Muscat to fill vacancy NN 10725189 was inadequate because Mr Muscat 
was demonstrably not the most meritorious candidate to fill the vacancy, Despite having 
evidence of this fact, Ms McMullan concluded, if I have not misunderstood Ms McMullan’s 
bewildering reasoning, that Mr Muscat was a meritorious candidate, and the recruitment 


process applied to engage Mr Muscat was ‘properly undertaken’. 


I think a reasonable person would conclude that Ms McMullan’s investigation in respect of the 
engagement of Mr Muscat to fill vacancy NN 10725189 was inadequate because Ms McMullan 


lapsed into impermissible fallacies of reasoning, including straw man fallacies. 


I think a reasonable person would conclude that the response to the investigation conducted by 
Ms McMullan — namely no finding of contraventions of the Code of Conduct by Ms Lagos, 
Mr Pringle, and or Ms Jarratt and, accordingly, no consideration of sanctions for contraventions 


of the Code of Conduct — was inadequate. 


For the reasons set out, which support the conclusion that Ms McMullan failed to conduct her 
investigation relating to the allegations about the recruitment of Mr Muscat into the Australian 
Public Service according to law, [ hold the belief that the investigation, and the response to the 


investigation, conducted by Ms McMullan were inadequate. 
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6.8 Disclosure about the engagement of Mr Muscat as a National Registrar and 
issues arising subsequent to his engagement as a National Registrar 


The substance of the internal disclosure that I set out in my disclosure report to Office of the 
Commonwealth Ombudsman has not been dealt with, In the light of the evidence that was made 


available to Ms McMullan, I again set out the disclosure so that it may be competently 


investigated. 
6.8.1 Mr Muscat’s engagement to fill vacancy NN 10725189 
6.8.1.1 Mr Muscat’s employment at the Federal Court prior to his engagement as a 


National Registrar!® 


Mr Muscat was first engaged as an employee of the Federal Court of Australia in October 
2017.'8* He was engaged to work in Sydney, New South Wales. He was engaged to work as a 
Icgal case manager.'® Legal case managet’s support registrars with their eourt duties (duties 
that they perform pursuant to a direction to exercise the judicial power of the 
Commonwealth)!® as well as their other duties, According to his colleagues, Mr Muscat was 
responsible for assisting the registrars that handled the Federal Circuit Court bankruptcy lists 
in New South Wales, as well as the registrars that handled the Federal Circuit Court’s migration 
lists in New South Wales. I am informed that Mr Muscat did not assist the registrar that handled 
the Federal Court’s corporations lists or the Federal Court’s bankruptcy lists, or that, if he did 
assist the registrar handling the Federal Court’s bankruptcy lists, he assisted that registrar on 
an irregular basis. If the information provided by Mr Muscat’s colleagues is to be accepted, it 
may be said that Mr Muscat almost completely assisted registrars with matters commenced in 


the Federal Circuit Court and not the Federal Court.!8” 


183 T base this summary of Mr Muscat’s employment history with the Federal Court of Australia upon information 
gleaned from Mr Muscat’s CV and information disclosed to me by his work colleagues in the New South Wales 
District Registry of the Federal Court. Naturally, as the information disclosed to me by Mr Muscat’s colleagues 
was made known to me by others, [ cannot vouch for its accuracy, That is not to suggest that those who made the 
observations are unreliable. 

'84 Annexure EDR — 61. 

185 Thid, 

'86 The classic case on the ability of those who are not Chapter III judges to exercise the judicial power of the 
Commonwealth is Harris v Caladine (1991) 172 CLR 84, It is in the ‘Harris v Caladine’ sense that registrars of 
the Federal Court exercise the judicial power of the Commonwealth. 

187 Tn Annexure EDR — 61, Mr Muscat notes that as a legal case manager he: 
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By April 2018, Mr Muscat had been promoted to the role of a senior legal case manager.!® | 
am informed that, as a senior legal case manager, Mr Muscat almost exclusively assisted 
Mr Pringle. Mr Muscat primarily helped Mr Pringle with amendments to the practice notes of 


the Federal Court as part of an ongoing National Court Framework project. 


6.8.1.2 Notification of the vacancy for the National Registrar position 


Ms Lagos distributed a memorandum to the registrars of the Federal Court noting that there 
would be a recruitment exercise to supplement the numbers of the Federal Court’s registrars. 
That memorandum is reproduced in the form of Annexure EDR — 74. As part of: that 
recruitment exercise, a notification for several National Registrar vacancies was placed in, 
among other periodicals and websites, the Public Service Gazette.'® Position details were also 


placed on the Federal Court’s website! 


It will be noticed that, in the notification placed in the Public Service Gazette, eligibility 
requirements were set out. One of those requirements related to the formal qualifications 
applicants for the National Registrar vacancies had to possess. That requirement is replicated 


below: 
Formal Qualifications: 


This position may require the occupant to perform statutory legal functions, as necessary. 
Therefore, legal qualifications and admission as a practitioner of the High Court and/or the 


Supreme Court of a State or Territory of Australia is essential. 


The essentiality of the requirement should be noted. 


[g]ained practical experience with litigation and case management in the Federal Court’s jurisdiction 
(emphasis added) and prepared detailed briefing notes on the interpretation of court rules and policies on 
contested insolvency applications, ‘ 


If the information provided by his colleagues is to be accepted, Mr Muscat’s claim about his experience may not 
be true. 

188 Annexure EDR ~ 61. 

'8° Public Service Gazette No PS19 - 10 May 2018, pp 40 — 41, Vacancy NN 10725189. 

190 Annexure EDR — 58. 
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484 It will be noticed that requirements of a more detailed nature are set out in the position details 


19} 


that were published on the Federal Court’s website.'?' Key passages from the position details 


are replicated (without amendment) below: 
Competencies & Attributes 
To undertake the role the successful candidate must have: 


* attained a legal qualification; | 

¢ litigation and case management experience in superior courts of Australia; 

* asound understanding of the jurisdiction and practices and procedures of the Court (and 
the FCC) or the ability to acquire such knowledge quickly; 

e =the ability to undertake analytical and iegal work and critically evaluate a Jarge volume 
of information in a high pressured environment; 


e the ability to work autonomously with the necessary authority and accountability to 


manage work but also collaboratively as part of a small team; 
e the ability to manage multiple tasks and priorities; 
* the ability to build and sustain positive relationships with of key internal and external 


stakeholders. 
Formal Qualifications 
This position may require the occupant to perform statutory legal functions, as necessary. 


Therefore, legal qualifications and admission as a practitioner of the High Court and/or the 


Supreme Court of a State or Territory of Australia is essential. 


Selection Criteria 
"Eh Experience in litigation and case management in superior court of Australia. 


2. Demonstrated knowledge of the Federal Court’s jurisdiction, practices and procedures, 


or the ability to acquire such knowledge quickly and the ability to interpret and apply rules and 


regulations, 


3. Highly developed analytical and conceptual skills and demonstrated achievements in 


developing and implementing improved and innovative services and processes. 


19} Annexure EDR — 58. 
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4. Demonstrated ability to critically evaluate information and demonstrate sound 


judgment in decision making. 


5. Highly developed communication skills, including the ability to represent the Court 


externally and the ability to influence behaviour and attitudes. 


6. Legal qualification and admission as a practitioner of the High Court or the Supreme 


Court of a State or Territory of Australia ... 
How to Apply 


To be considered you will need to complete a statement of claims against the selection criteria 


and attach an up to date resume by 11:55PM on 25 May 2018... 


Not only is the essentiality of admission as a practitioner of the High Court and/or the Supreme 
Court of a State or Territory of Australia reiterated, but the need for experience in litigation 


and case management in superior courts of Australia is established as a key selection criterion. 


6.8.1.3 Mr Muscat’s candidature 


It has been established that Mr Muscat was not, at the time he applied to fill vacancy 
NN 10725189 in May 2018, or at the time he was offered a letter of engagement by Ms Jarratt 
on 7 September 2018, or at the time that he accepted the offer of engagement on [9 September 
2018, or at the time the selection panel decided to select Mr Muscat as one of three candidates 
supposedly selected on merit on S October 2018, 28 days after Ms Jarratt had already offered 
the position of National Registrar to Mr Muscat, admitted as a practitioner of a Supreme Court 


of a State or Territory, or the High Court of Australia. 


It has been established that members of the selection panel knew that Mr Muscat was not, at 
the time he was offered a letter of engagement by Ms Jarratt on 7 September 2018, or at the 
time that he accepted the offer of engagement on 19 September 2018, or at the time the selection 
panel decided to select Mr Muscat as one of three candidates supposedly selected on merit on 
5 October 2018, 28 days after Ms Jarratt had already offered the position of National Registrar 
to Mr Muscat, or between 5 October 2018 and 8 February 2019, the date on which Mr Muscat 
was adinitted as a lawyer of the Supreme Court of New South Wales, admitted as a practitioner 


of a Supreme Court of a State or Territory, or the High Court of Australia. 


Accordingly, the members of the selection panel knew that Mr Muscat did not have, at the time - 
he was offered a letter of engagement by Ms Jarratt on 7 September 2018, or at the time that 


he accepted the offer of engagement on 19 September 2018, or at the time the selection panel 
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decided to select Mr Muscat as one of three candidates supposedly selected on merit on 5 
October 2018, 28 days after Ms Jarratt had already offered the position of National Registrar 
to Mr Muscat, ot between 5 October 2018 and 8 February 2019, the date on which Mr Muscat 
was admitted as a lawyer of the Supreme Court of New South Wales, or any date before 


8 February 2019, litigation and case management experience in the superior courts of Australia, 


I submitted, in the internal disclosure report, that the fact that Mr Muscat had only completed 
his academic legal education in 2017 and that Mr Muscat was enrolled in a practical legal 
training course at the time he had applied to fill one of the National Registrar vacancies should 
have been enough for Ms Lagos, Mr Pringle and Ms Jarratt, the members of the selection panel 
to, at the very least, seek further information from Mr Muscat as to whether he met the essential 
formal qualification requirement and the selection criterion requiring experience in litigation 


and case management in a superior court of Australia.!” I again make that submission. 


I submitted, in the internal disclosure report, that, if the persons considering Mr Muscat’s 


application were bound by the APS Code of Conduct, those persons being Ms Lagos, 


Mr Pringle and Ms Jarratt, they should have interrogated Mr Muscat’s qualifications because 


those bound by the APS Code of Conduct are, among many other things, required to act with 


care and diligence in connection with APS employment.'” 


6.8.1.4 Conduct contravening laws of the Commonwealth 


[have already, in part 5.5.1 of this external disclosure report, set out that class of persons bound 


by the Code of Conduct. 


Section 13 of the PS Act contains the Code of Conduct. The Code of Conduct forms part of a 
law of the Commonwealth. Among other things, the Code of Conduct requires an APS 
employee to, at al! times, behave in a way that upholds the APS Values and APS Employment 
Principles and the integrity and good reputation of the employee’s Agency and the APS. 


121 think it would be disingenuous to claim that Mr Muscat had experience, in the sense required in the 
advertisement, in litigation and case management in a superior court of Australia simply because he was involved 
in preparing lists for registrars in bankruptcy and migration proceedings, and assisting these registrars in court, In 
any event, if what his colleagues have said is to be accepted, and J have little reason to doubt them, Mr Muscat 
prepared lists and assisted registrars in the Federal Circuit Court, which is not a superior court. 

193 BS Act, s 13(2). 
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493 The APS Values are set out in section 10 of the PS Act and, thus, form part of a law of the 


Commonwealth. For convenience, the APS Values are set out below: 
Committed to service 


(1) The APS is professional, objective, innovative and efficient, and works collaboratively to 


achieve the best results for the Australian community and the Government. 
Ethical 
(2) The APS demonstrates leadership, is trustworthy, and acts with integrity, in all that is does. 
Respectful 
(3) The APS respects all people, including their rights and their heritage. 
Accountable 


(4) The APS is open and accountable to the Australian community under the law and within the 


framework of Ministerial responsibility. 
Impartial 


(5) The APS is apolitical and provides the Government with advice that is frank, honest, timely 


and based on the best available evidence. 


494 The APS Employment Principles are set out in section [0A of the PS Act and, thus, form part 
of a law of the Commonwealth. For convenience, the APS Employment Principles are set out 


below: 
The APS is a career-based public service that: 


(a) Makes fair employment decisions with a fair system of review; and 


(b) Recognises that the usual basis for engagement is as an ongoing APS 


employee; and 


(c) makes decisions relation to engagement and promotion that are based on merit; 
and 

(d) requires effective performance from each employee; and 

(e) provides flexible, safe and rewarding workplaces where communication, 


consultation, cooperation and input from employees on matter that affect their 


workplaces are valued; and 
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provides workplaces that are free from discrimination, patronage and 
favouritism; and 
recognises the diversity of the Australia community and fosters diversity in the 


workplace. 


Section [OA(2) of the PS Act provides: 


For the purposes of [making a decision relating to engagement and promotion that is based on 


merit], a decision relating to engagement or promotion is based on merit if: 


(i) 


(ii) 


(iii) 


(iv) 


(v) 


(vi) 


all eligible members of the community were given a reasonable 


opportunity to apply to perform the relevant duties; and 

an assessment is made of the relative suitability of the candidates to 
perform the relevant duties, using a competitive selection process; and 
the assessment is based on the relationship between the candidates! 
work-related qualities and the work-related qualities genuinely required 
to perform the relevant duties; and 

the assessment focuses on the relative capacity of the candidates to 
achieve outcomes related to the relevant duties; and 

the assessment focuses on the relative capacity of the candidates to 
achieve outcomes related to the relevant duties; and 


the assessment is the primary consideration in making the decision. 


Pursuant to section [[A of the PS Act, the Australian Public Service Commissioner has made 


directions about, among other things, the APS Employment Principles. 


194 Those directions are 


set out in the Australian Public Service Commissioner’s Directions 2016 (Cth) (Directions). 


A set of those directions relates to upholding APS Employment Principle 10A(1)(c), which 


requires merit based selection for engagement and promotion.!° 


5 


Section 18 of the Directions provides: 


194 dustralian Public Service Commissioner's Directions 2016 (Cth), Part 3, Division |. 


15 BS Act, s LOA(L)(c). 
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An Agency Head upholds APS Employment Principle 10A(1)(c) when deciding whether to 
engage or promote a person in the Agency if the Agency Head ensures that the decision is based 


on a selection process that meets: 


(a) the requirements of Subdivision B (which requires merit-based selection 


processes); or 


(b) the requirements of a provision set out in Subdivision C (which sets out 


circumstances in which merit-based selection processes are modified or do not 


apply). 


498 Subdivision C has no application to the selection process associated with Mr Muscat’s 


engagement. 


499 — Section 19 of the Directions, which is a part of Subdivision B, provides: 


Qh) A selection process meets the requirements of this Subdivision if all of the following 
apply: 
(a) the aim and purpose of the selection process is determined in advance; 
(b) information about the selection process is readily available to applicants; 
(c) the selection process is applied fairly in relation to each eligible applicant; 
(d) the selection process is appropriately documented. 
(2) When making a selection decision using such a selection process: 
(a). _— merit is the primary consideration; and 
(b) if any eligible applicants are otherwise equal on merit — secondary 


considerations may be taken into account if they relate to matters within the 


control of the applicant. 


500 —‘It is not suggested that the aim and purpose of the selection process was not determined in 
advance of the selection process. Nor is it suggested that the information about the selection 
process was not readily available to applicants. It should be apparent, based on the information 


and evidence provided hitherto, that such suggestions cannot be made. 


50! What is suggested is that the selection process was not applied fairly in relation to each eligible 


applicant. Since: 


iSI 
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196 and 


e merit is the primary consideration in a selection process; 

* anessential requirement that required satisfaction for a candidate to successfully fill one 
of the National Registrar vacancies was admission to the Supreme Court of a State or a 
Territory, or the High Court of Australia; and 

e a key selection criterion was that candidates have experience in litigation and case 
management is Australia’s superior courts; and 

e Mr Muscat had not, at the time he was offered the position of National Registrar on 
7 September 2018 by Ms Jarratt, or at the time he accepted the offer of engagement as a 
National Registrar on 19 September 2018, or at the time that the selection committee 
selected Mr Muscat to fill the National Registrar vacancy on 5 October 2018, been 
admitted to a State or Territory Supreme Court, or the High Court of Australia; and 

e Mr Muscat’s experience in litigation and case management in Australia’s superior courts 
was, at best, negligible; 

e Mr Muscat’s claims against the selection criteria were, on an objective assessment, 
inferior to the claims made by other candidates (Dr Cujes and Ms Cridland being two 
examples); and 

¢ Mr Muscat was selected to fill one of the National Registrar vacancies despite his 
objectively inferior claims against the selection criteria as compared with the claims 
made by other candidates, 


Me Muscat was not a candidate selected on the merits of his application. 


Paragraph 10A(1)(c) of the PS Act sets out the legal expectation that decisions made relating 


to engagement and promotion in the APS will be based on merit. 


Pursuant to paragraph 13(11)(a), APS employees must at all times behave in a way that upholds 


the APS Employment Principles, of which paragraph LOA(1){c) is a component. 


On the evidence, it is not clear who was responsible for shortlisting the candidates who had 
applied to fill vacancy NN 10725189. A competent investigator would have sought information 


on the identities of those members of staff in the Federal Court of Australia Statutory Agency 


196 Directions, s 19(2)(a). 
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who were responsible for shortlisting he candidates who had applied to fill vacancy 


NN 10725189. 


There is nothing in the correspondence between Ms McMullan and Ms Lagos to suggest that 
any attempt was made by Ms McMullan to determine the names of those people responsible 


for shortlisting he candidates who had applied to fill vacancy NN 10725189. 


According to the selection report prepared in respect of selecting candidates to fill vacancy 
NN 10725189, the panel was.constituted by Ms Sia Lagos, Mr David Pringle and Ms Andrea 
Jarratt. All members of the panel signed the report on 5 October 2018. In so signing that report, 
the members of the panel acknowledged that they were aware of the correct policy and 
procedures for merit selection, and that they certified that the policy and procedures were 


followed,!%” 


The members of the selection panel formed the view that Mr Muscat was among the three most 
meritorious candidates and, on that basis, Ms Lagos recommended that Mr Muscat be engaged 
as a National Registrar. Mr Muscat was demonstrably not a meritorious candidate. The 
members of the selection panel were, and are, duty bound to act with care and diligence in 
connection with APS employment.” It cannot be said that the members of a selection panel 
acted with care when considering Mr Muscat’s suitability as a candidate for vacancy 
NN 10725189.!9? 


Even without identifying who was responsible for shortlisting candidates to fill vacancy 
NN 10725189, I submit that the evidence before Ms McMullan compelicd her to find that either 
one of Ms Lagos, Mr Pringle or Ms Jarratt, or any combination of them, was, or were, likely to 
have contravened paragraph 13(11)(a) of the PS Act, which requires them to at all times behave 
in a way that upholds paragraph LOA(1)(c) of the PS Act, that either one of Ms Lagos, 
Mr Pringle or Ms Jarratt, or any combination of them, was, or were, likely to have contravened 


subseetion 13(2) of the PS Act, which requires them to aet with care and diligence in conneetion 


‘97 Annexure EDR — 63, 

198 PS Act, s 13(1). 

'99 Of course, Mr Muscat had been offered the role of National Registrar by Ms Jarratt 28 days prior to the selection 
report being settled. I suggest that the inference to be drawn is that convening the selection panel and formalising 
the selection process was merely window dressing or, to put it bluntly, eruploying civilised means for uncivilised 
ends (namely, patronage and cronyism in the public service). 
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with APS employment, that either one of Ms Lagos, Mr Pringle or Ms Jarratt, or any 
combination of them, was, or were, likely to have contravened subsection 13(1) of the PS Act, 
which requires them to behave honestly and with integrity in connection with APS 
employment, and that either one of Ms Lagos, Mr Pringle or Ms Jarratt, or any combination of 
them, was, or were, likely to have contravened subsection 13(8) of the PS Act, which requires 


them to use Commonwealth resources in a proper manner and for a proper purpose. 


Talso submit that Ms McMullan should have put the allegations of contraventions of paragraph 
13(11)(a) to Ms Lagos, Mr Pringle and Ms Jarratt in accordance with paragraph 53(5)(b) of the 
PID Act, so that they each would have had afforded procedural fairness and an opportunity to 
present their positions. If they failed to convince the investigator, on the balance of 
probabilities, that their actions were justifiable, each of Ms Lagos, Mr Pringle and Ms Jarratt 


should have been held to account for their contraventions of the law. 


Ms McMullan should have delved deeper in her investigations to determine who was 
responsible for shortlisting Mr Muscat, an unmeritorious candidate, for an interview to fill 


vacancy NN 10725189. 


Nothing of the sort was done by Ms McMullan. Ms McMullan’s investigation of the internal 


disclosure was, thus, plainly inadequate. 


6.8.2 Issues arising after Mr Muscat’s engagement as a National Registrar 


6.8.2.1 The appointment of registrars in the Federal Court of Australia 
Other than the Chief Executive Officer and Principal Registrar of the Federal Court of 
Australia, there are three other registrar offices in the Federal Court — Registrars, District 


Registrars and Deputy District Registrars.2”° 


Registrars, District Registrars and Deputy District Registrars are appointed to their offices by 


the Chief Executive Officer and Principal Registrar.””! 


20° FCA Act, s 18N(1). 
01 Yhid, s ISZH(L)(a). 
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The Chief Executive Officer and Principal Registrar, Registrars, District Registrars and Deputy 
District Registrars must, before proceeding to discharge the duties of their respective offices, 


take, before the Chief Justice or a judge of the Court, an oath or affirmation? 


Before exercising his powers and functions as a National Registrar in the Federal Court of 
Austtalia, Mr Muscat needed to be appointed by the Chief Executive Officer and Principal 
Registrar of the Federal Court of Australia to an office and needed to make an oath or 


affirmation before the Chief Justice or a judge of the Federal Court, 


As an aside, it is, at this point, noted that, by convention, people successfully recruited to serve 
in the offices of Registrar, District Registrar or Deputy District Registrar of the Federal Court 
have also been appointed to the office of Registrar of the Federal Circuit Court of Australia 
under the Federal Circuit Court of Australia Act 1999 (Cth).2 


One reason for this is because the Federal Circuit Court of Australia’s jurisdiction is, in some 
respects, co-extensive with the Federal Court of Australia’s.2°* The Federal Circuit Court of 


Australia’s bankruptcy jurisdiction is a good example of a co-extensive jurisdiction. 
& 


The power to appoint Registrars of the Federal Circuit Court of Australia is vested in the Chief 
Executive Officer and Principal Registrar of the Federal Court of Australia.?® That being said, 
the Chief Executive Officer and Principal Registrar of the Federal Court of Australia may 
delegate the power to appoint Registrars of the Federal Circuit Court of Australia to the Chief 


Executive Officer and Principal Registrar of the Federal Circuit Court of Australia.” 


6.8.2.2 Appointing Mr Muscat to the office of Registrar under the FCA Act 


In an email sent on 13 February 2019, Ms Jarratt sought, among other things, the preparation 


of an instrument in which would be recorded Mr Muscat’s appointment as a Registrar of the 


202 Yhid, s 18Y. 

703 Section 99(1)(a) of the Federal Circuit Court of Australia Act 1999 (Cth) provides that in addition to the Chief 
Executive Officer and Principal Registrar of the Federal Circuit Court of Australia, there are to be such Registrars 
of the Federal Circuit Court of Australia as are necessary. Section 101 of the Federal Circuit Court of Australia 
Act 1999 (Cth) provides that Registrars of the Federal Circuit Court of Australia are to be engaged under the 
PS Act, much like their counterparts in the Federal Court of Australia, 

204 There are other reasons, some of which are historical and others economic, which I will not enter into. 

205 RCA Act, s [8ZH(1)(c). 

206 Thid, s [8ZH(3). 
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Federal Court of Australia.2°’ Mr Pringle was copied into that email. So too was the Deputy | 
Principal Registrar of the Federal Court of Australia, Mr John Mathieson. In that email, 
Ms Jarratt stated: 


As you are aware, over the past months the Court has been undertaking an extensive registrar 
recruitment exercise. Rohan Muscat conunenced as a National Registrar, Please find attached 
Rohan’s CV. 


Sia Lagos, NOR recommends that the Chief Executive Officer appoints Rohan as a registrar of 
the FCA and FCC as per the details below: 


eau Position. “| For the purposes of: the Location Oath or Affirmation 
eae FCC/FCCA eae aoe 
Instrument/Directions 


(delegated powers) 


Rohan Luke | National | Registrar Sydney Affirmation 


Muscat 


Registrar 


I would be most grateful if you could please arrange for the FCA/FCCA appoimtment 
instruments and direction (delegated powers instrments, bankruptcy delegations etc.) to be | 


prepared for Rohan and email to me ... 


I have arranged for Justice Rares to swear in Rohan in the FCA on Wednesday, 27 February 
2019 at 9.30am in chambers in Sydney ... 


520 It will be noted that Ms Jarratt makes the following requests: 


e the preparation of an instrument in which is recorded the appointment of Mr Muscat as 
a Registrar of the Federal Court of Australia; 
e the preparation of an instrument in which is recorded the appointment of Mr Muscat as 


a Registrar of the Federal Circuit Court of Australia; 


207 Annexure EDR — 75. 
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e the preparation of an instrument containing a direction to Mr Muscat for him to exercise 
delegated powers in the Federal Court of Australia;?°* and 
e the preparation of an instrument (in reality, instruments) containing directions to 


exercise powers in the Federal Circuit Court of Australia? 


In an email in response to Ms Jarratt’s 13 February 2019 email,?!° Mr Mathieson, copying 


Mr Pringle in the email, stated: 
Andrea, 


This might be a timing issue but there is no mention in Rohan’s CV that he has been admitted 
in the Supreme Court as a legal practitioner. You will remember from our earlier general 
discussions about appointments that admission was a mandatory requirement for appointment 
and I expect Warwick will want to see confirmation about this. Has Rohan been admitted yet? 


If so, could be provide a copy of his admission certificate or something else to confirm? 


Ms Jarratt responded to Mr Mathieson’s email, and copied Ms Lagos and Mr Pringle.?!! In her 


response, Ms Jarratt stated: 
Dear John, 


Many thanks for your email, Rohan was admitted last Friday (8 February 2019). I will forward 


a copy of his admission shortly. 


A copy of Mr Muscat’s certificate of admission to the Supreme Court of New South Wales was 
emailed to Mr Mathieson, as well as Ms Lagos and Mr Pringle, on 13 February 2019 by 


Ms Jarratt.?!? 
On 14 February 2019, Mr Soden sent an email to Ms Lagos stating:?4 


Dear Sia, 


208 This is a reference to a direction from a judge to exercise certain powers under section 35A of the FCA Act. 
209 This is a reference to a direction from a judge to exercise certain powers under section 102 of the Federal 
Circuit Court of Australia Act 1999 (Cth). 

210 Annexure EDR — 75, 

741 Annexure EDR — 75. 

212 Annexure EDR — 71. 

213 Annexure EDR — 76. 
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When signing proposed appointment of Registrars [ usually look at their CVs, experience and 


qualifications for appointment. 


When looking at Rohan’s qualifications I note that he was admitted as a lawyer of the Supreme 


i 
| 
Court of NSW on 8 February 2019. 


While I have no difficulty with the proposed appointment of Registrar, 1 do question the 
apparent assumption (as usually occurs) for the automatic delegation of all powers of the Court 
that could be delegated to a Registrar when the person was so recently admitted. Should we not 
think about a limited delegation for the time being as I assume you would not be suggesting 


that Rohan preside in court in the near future? 


| 
Happy to discuss. | 
525 On 20 February 2019, Ms Lagos responded to Mr Soden’s email of 14 February 2019, | 

| 


stating:?!4 


Dear Warwick 


I have spoken with David Pringle about this issue, as he currently has key responsibility for the 


implementation of the “registrar piece” and has workéd very closely with Rohan over the past 
6-9 months. We agree that registrars should only undertake registrar work that they are 
appropriately skilled in and trained to undertake, However, we feel that the most effective way 
to proceed is, rather than limit the delegation itself, to expose National Registrars (as opposed 


to Judicial Registrars) to categories of work progressively. 


You will recall that a key part of the implementation plan is to ensure that the work undertaken 


by registrars is carried out at the appropriate level. The intention is, for National Registrars 
such as Rohan, to undertake limited work only once trained and accredited (in addition to their 
NOR Team responsibilities), Such work would initially include - bills of costs, eCourtroom 
substituted service applications and smaller FCC mediations (including Fair Work small claims | 
matters), By National Registrars carrying this work out, it will allow greater availability for 
Judicial Registrars to carry out more complex work and support judges in mediation and case 
management. Of course, throughout their training, national registrars will be closely supervised 
and in the case of Rohan that supervisor will be undertaken by David Pringle. In the 


circumstances, and to avoid the need for multiple delegations, I suggest that we proceed (as we 


214 Annexure EDR — 76. 
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have for other such registrars to date) on the basis that the full delegation is provided, but 


’ Rohan’s exposure to that work is carefully and progressively managed by David Pringle. 


As to Rohan’s skills and capabilities, David has assured me that he is a highly capable registrar 
and will have no difficulty dealing with the straightforward categories of registrar work, David 
has confirmed that Rohan has excelled in the judicial and registrar allocation support work, 
legal research, case management and mediation support work, including liaison with the 
profession and parties. Rohan has also played a key part in supporting the policy and practice 
work done by the NOR, including development of practice material. You will note from 
Rohan’s CV that he also comes with considerable initial training in mediation, and we have no 


doubt that, once accredited, he will skilfully conduct less complex mediations, as needed. 


Please do not hesitate to contact me or David if you would like to discuss any of these is-sues 
. further. 


Kind regards 
Sia 

526 Mr Soden responded to Ms Lagos’ email of 20 February 2019, stating:?'5 
Dear Sia 


Thanks for going to the time to make me feel comfortable about the controls that will be applied 
to the delegation of lower level work initially. I will now make the formal appointments on 


that assumption. 
Warwick 


527. On 21 February 2019, Mr Soden appointed Mr Muscat as a Registrar of the Federal Court of 
Australia! On 27 February 2019, Mr Muscat made an affirmation, and subscribed to his form 


of affirmation, before Justice Rares of the Federal Court of Australia?!” 


215 Annexure EDR — 76. 
216 Annexure EDR — 69. 
217 Annexure EDR —~ 70. 
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6.8.2.3 The provision of directions to registrars of the Federal Court to exercise the 
powers of the Court 


Registrars of the Federal Court of Australia are permitted to exercise powers of the Court, ifa 
judge of the Court or the Court so directs, to resolve matters.?"* In exercising the powers of the 


Court, a registrar exercises judicial powet.?'° 


As per Ms Jarratt’s request and Mr Soden instructions, a directions instrument, pursuant to 
section 35A of the FCA Act, was prepared and Mr Muscat’s name was added to that instrument. 
That instrument was signed by Chief Justice Allsop of the Federal Court of Australia on 


27 February 2019.72 


The appointment of Mr Muscat as a Registrar of the Federal Court of Australia and the 
solicitation of a direction instrument for Mr Muscat to exercise the judicial power of the Court 
will be considered in the context of the PS Act and any breaches of that Act and legislation 


made pursuant to that Act. 


The analysis will be developed from evidential materials that are very charitably construed. 
The reason for this is to show that, even in a very charitable light, the appointment of Mr Muscat 
as a Registrar of the Federal Court of Australia and the circumstances giving rise to the 
provision of a direction to Mr Muscat to exercise the judicial power of the Court could hardly 
be characterised as lawful. The implication, of course, is that should the evidence not be very 
charitably construed, then the inferences that could be drawn from the evidence provided would 
lead, with greater force, to the conclusion that the decision to appoint Mr Muscat as a Registrar, 
as well as the decision to solicit, from Chief Justice Allsop, a direction for Mr Muscat to 


exercise judicial power were unlawful. 


By virtue of the PS Act, all APS employees must behave honestly and with integrity in 
connection with APS employment.””! All APS employees must act with care and diligence in 
connection with APS employment.2”? It must also be accepted that all APS employees must, 


at all times, behave in a way that upholds the APS Values and APS Employment Principles 


218 RCA Act, 335A, 

219 Harris y Caladine (1991) 172 CLR 84. 
220 Annexure EDR ~ 77. 

221 PS Act, s 13(1). 

222 Yhid, s 13(2). 
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and the integrity and good reputation of the employee’s Agency and the Australia Public 


Service.2?? 


One of the APS values relates to leadership and integrity and is, in section 10(2) of the PS Act, 


articulated in the following words: 


The APS demonstrates leadership, is trustworthy and acts with integrity, in all that it 


does. 


Section 14 of the Directions stipulates that, having regard to an APS employee’s dutics and 
responsibilities, upholding the APS Value in section 10(2) of the PS Act requires, among other 
things: 


¢ acting in a way that models and promotes the highest standard of ethical behaviour; and 
¢ acting in a way that is right and proper, as well as technically and legally correct or 


preferable. 


Mr Soden stated, in his email of 14 February 2019, that he had no difficulty appointing 
Mr Muscat as a Registrar of the Federal Court of Australia though he was concerned that a 
request had been made that Mr Muscat should be directed to exercise the judicial power of the 


Commonwealth.2”4 


It is my view that no request should have been made to Mr Soden to appoint Mr Muscat as a 
Registrar of the Federal Court. Mr Muscat’s engagement under the PS Act was not on the basis 
of merit. Ms Lagos and Ms Jarratt knew, or ought reasonably to have known, that Mr Muscat’s 
engagement under the PS Act was not one based on Mr Muscat’s merit as a candidate for one 


of the National Registrar vacancies notified in the Public Service Gazette. 


Given that Ms Lagos, Mr Pringle and Ms Jarratt constituted the selection panel considering the 
applications of people who applied to fill vacancy NN 10725189, and acknowledged that they 
were aware of the correct policy and procedures for merit selection, and that they certified that 


the policy and. procedures were followed when they signed the selection report,” they were 


223 Thid, s 13(11). 
224 Annexure EDR — 76. 
225 Annexure EDR — 63. 
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each aware of the requirement that all candidates were required to be admitted to the Supreme 


Court of a State or Territory, or the High Court, and that this requirement was essential. 


Ms Lagos and Mr Pringle, both SES employees, and Ms Jarratt, an executive level employee, 
should have, at the very least, made an attempt to ascertain whether Mr Muscat had been 
admitted to the Supreme Court of a State or Territory, or the High Court, should have notified 
Mr Soden of the fact that they were investigating whether Mr Muscat had been admitted prior 
to 8 February 2019 and, more to the point, when he was engaged as a National Registrar and, 
in the case of Ms Lagos and Ms Jarratt, should have retracted the recommendation and request, 
respectively, for Mr Muscat to be appointed as a Registrar of the Federal Court of Australia 
until such time as they could verify that Mr Muscat’s claim against the essential admission 
criterion was legitimate in the sense that Mr Muscat had been admitted to a Supreme Court of 
a State or Territory, or the High Court, at the time that he was selected to fill one of the National 


Registrar vacancies. 


Of course, the evidence demonstrates that Ms Lagos, Mr Pringle and Ms Jarratt all knew well 
before 8 February 2019 that Mr Muscat had not been admitted to a Supreme Court of a State 
or Territory, or the High Court, at the time that he was selected to fill one of the National 


Registrar vacancies. 


Based on evidence identified in part 6.3.6, Mr Pringle knew that Mr Muscat had not been 
admitted to the Supreme Court of a State or Territory long before 13 February 2019. Given 
Ms Lagos’ and Ms Jarratt’s roles in the National Operations Team and the role that Ms Lagos 
had in coordinating the recruitment of National Registrars, among other registrars, following 
the circularisation of her memorandum of 19 April 2018, Ms Lagos should have known, based 
on her recommendation recorded in Ms Jarratt’s email of 13 February 2019,?7° whether 
Mr Muscat met the relevant criteria for engagement as a National Registrar and subsequent 


appointment as a Registrar of the Federal Court of Australia. 


In soliciting an appointment from the Chief Executive Officer and Principal Registrar of the 
Federal Court of Australia where no attempt was made to demonstrate that Mr Muscat had been 


admitted to the Supreme Court of a State or Territory at the time he had been engaged as a 


226 Annexure EDR — 75, 
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National Registrar in September 2018, both Ms Lagos and Ms Jarratt were, at the very least, 
not acting with care and diligence in connection with APS employment, not acting with 
integrity in connection with APS employment, not demonstrating leadership and 
trustworthiness, not behaving in a way that upholds the APS Values and APS Employment 
Principles and the integrity and good reputation of the Statutory Agency and the Australian 
Public Service, not acting in a way that models and promotes the highest standards of ethical 
behaviour and / or not acting in a way that is right and proper, as well as technically and legally 


correct or preferable.’?’ 


Moreover, despite knowing, well before February 2019, that Mr Muscat had not been admitted 
to a Supreme Court of a State or Territory for a vacancy he was selected to fill on 7 September 
2018, and having been consulted by Ms Lagos about Mr Muscat’s suitability to be appointed a 
Registrar of the Federal Court of Australia given Mr Pringle’s ‘key responsibility for the 
implementation of the “registrar piece”’,””* in withholding any objections he might have had 
about the recommendation made to appoint Mr Muscat as a Registrar of the Federal Court of 
Australia knowing that an unmeritorious candidate had been selected to fill a vacancy where 
admission to the Supreme Court of a State or Territory was an essential requirement, Mr Pringle 
was not acting with care and diligence in connection with APS employment, not acting with 
integrity in connection with APS employment, not demonstrating leadership and 
trustworthiness, not behaving in a way that upholds the APS Values and APS Employment 
Principles and the integrity and good reputation of the Statutory Agency and the Australian 
Public Service, not acting in a way that models and promotes the highest standards of ethical 
behaviour and / or not acting in a way that is right and proper, as well as technically and legally 


correct or preferable. 


In the light of the fact that Mr Muscat was not admitted to the Supreme Court of a State or 
Territory when he was selected by members of the selection panel to fill vacancy 


NN 10725189, Ms Lagos, Mr Pringle and Ms Jarratt would have been put in the embarrassing 


227 It is, I think, telling that when Mr Soden observed, in his email of 14 February 2019 (as to which, please refer 
to Annexure EDR — 76) to Ms Lagos, that Mr Muscat had only been admitted to the Supreme Court of New South 
Wales on 8 February 2019, Ms Lagos did nothiug to demonstrate that Mr Muscat had been admitted to the 
Supreme Court of a State or Territory other than New South Wales and, then, prior to applying for oue of the 
National Registrar vacancies. 

228 Annexure EDR — 76. 
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position of admitting to Mr Soden that Mr Muscat had been engaged under the PS Act for 
reasons other than merit. The fact that it would have been embarrassing to Ms Lagos, 
Mr Pringle and Ms Jarratt to admit to knowingly being involved in procuring the appointment 
of, and, securing the engagement of, a person for reasons other than merit does not absolve 
Ms Lagos, Mr Pringle or Ms Jarratt from behaving with honesty and integrity and / or from 
acting with care, diligence in connection with their APS employment and / or from 
demonstrating leadership and trustworthiness and / or behaving in a way that upholds the 
APS Values and APS Employment Principles and the integrity and good reputation of the 
Statutory Agency and the Australian Public Service and / or acting in a way that models and 
promotes the highest standards of ethical behaviour and / or acting in a way that is right and 


proper, as well as technically and legally correct or preferable. 


Not being forthright about the fact that Mr Muscat was engaged under the PS Act even though 
he lacked an essential qualification and adequate litigation and case management experience 
before an Australian superior court constitutes a contravention of each of subsections 13(1), 
13(2) and 13(11) of the PS Act. Moreover, seeking to solicit, at least on the parts of Ms Lagos 
and Ms Jarratt, an appointment as a Registrar of the Federal Court of Australia from Mr Soden 
even though Mr Muscat lacked an essential qualification and adequate litigation and case 
management experience before an Australian superior court constitutes a contravention of each 


of subsections 13(1), 13(2) and 13(1 1) of the PS Act. 


As SES employees who are statute bound to, by personal example and other appropriate means, 


promote the APS Values, the APS Employment Principles and compliance with the Code of 


Conduct, Ms Lagos’ and Mr Pringle’s conduct is all the more unacceptable.” 
6.8.2.4 Consideration of certain facts relating to the solicitation of a direction to 
Mr Muscat to exercise powers of the Federal Court in the light of duties under 


the PS Act 
Despite Ms Lagos, Mr Pringle and Ms Jarratt not mentioning to Mr Soden that Mr Muscat had 


been engaged unlawfully, in so far as he was not engaged on merit, I am of the view that if 


229 PS Act, § 35(3\(c). 
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Mr Soden had been diligent, he could have ascertained that Mr Muscat was not engaged on 


merit. 


While I doubt this is the case, I concede it is possible that Mr Soden was not aware that an 
essential requirement for the advertised role of National Registrar was admission to a Supreme 
Court of a State or Territory. To that extent, Mr Soden’s lack of diligence might be defensible 
and, by extension, Mr Soden’s decision to appoint Mr Muscat as a Registrar of the Federal 


Court of Australia might be defensible. 


What, in my view, cannot be defended is Mr Soden’s acceptance of Ms Lagos’ assurance (and, 
by extension, Mr Pringle’s assurance) that Mr Muscat was fit to be provided with a dircction 


to exercise the judicial power of the Commonwealth, as invested in the Federal Court.2*° 


I do not say this simply because I hold an opinion that soliciting the issuance of a direction for 
Mr Muscat to exercise the judicial power of the Commonwealth is a poor idea, I say that 
Mr Soden’s acceptance of Ms Lagos’ assurance (and, by extension, Mr Pringle’s assurance) 
that Mr Muscat was fit to be provided with a direction to exercise the judicial power of the 


Federal Court is unlawful. 


An Agency Head is bound by the Code of Conduct in the same way as APS employees,”*! By 
extension, the law requires an Agency Head to, at all times, behave in a way that upholds, 
among other things, the APS Values and the integrity and good reputation of the employee’s 
Agency and the APS,” One of the APS values relates to leadership and integrity and is, in 
section 10(2) of the PS Act, articulated in the following words: 


The APS demonstrates leadership, is trustworthy and acts with integrity, in all that it does. 


Section 14 of the Directions provides that, having regard to an APS employee’s duties and 
responsibilities, upholding the APS Value in section 10(2) of the PS Act requires, among other 


things: 


e acting in a way that models and promotes the highest standard of ethical behaviour; and 


230 Annexure EDR — 76. 
231 PS Act, s 14(1). 
232 Ibid, s 13(11). 
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e acting in a way that is right and proper, as well as technically and legally correct or 


preferable. 


Mr Muscat’s professional experience is noted in his curriculum vitae.?*? That experience is, in 
my opinion, limited.?34 More to the point, given that Mr Muscat was only admitted as a lawyer 
of the Supreme Court of New South Wales on 8 February 2019, Mr Muscat had no case 


management or litigation experience in superior courts in Australia, 


In accepting Ms Lagos’ assurance (and, by extension, Mr Pringle’s assurance) that Mr Muscat 
be provided with a direction to exercise the judicial power of the Commonwealth, as invested 
in the Federal Court (despite knowing that Mr Muscat had been admitted to the Supreme Court 
of New South Wales on 8 February 2019 and knowing that Mr Muscat had very limited 


235 and in soliciting a direction to that effect, Mr Soden failed to 


experience as a lawyer), 
demonstrate leadership, trustworthiness and integrity. Mr Soden’s actions were not in keeping 
with his duties to act in a way that models and promotes the highest standard of ethical 


behaviour and / or uphold the APS Values and APS Employment Principles and the integrity 


. 23 Annexure EDR— 61. 


234 Tt is worth Comparing the experience of Ms Meredith Cridland, who was also recruited as a National Registrar 
during the recruitment of registrars. In her email of 2 November 2018 to the judges and registrars of the Federal 
Court (as to which, please refer to Annexure EDR -- 78), Ms Lagos said the following about Ms Cridiand: 


Meredith was the Senior Consumer Rights Advisor at CHOICE, In this role, Meredith analysed customer 
disputes (mainly in relation to Australian Consumer Law) from a lega! and practical perspective and has 
over-seen advice to more than 3000 individuals. Meredith has more than 20 years’ experience practicing 
in commercial litigation (professional indemnity, competition and consumer law, insolvency and 
contractual disputes), intellectual property and admiralty and maritime law at law firms, including HWL 
Ebsworth. 


The disparity in experience between Mr Muscat and Ms Cridland is staggering. 


It is also worth noting that, as at October 2019, aside from undertaking allocation duties (i.e. allocating the work 
of registrars and, sometimes, judges) Ms Cridland had presided over the Federal Court’s and Federal Circuit 
Court’s return of subpoena list as well as the Federal Circuit Court’s migration call over lists. I am also led to 
believe that Ms Cridland has presided in examination hearings for the purposes of the Bankruptcy Act 1966 (Cth). 
Ms Cridland continues to preside in Court. 


Mr Muscat, on the other hand, has not presided in Court (with good reason). One does wonder what would have 
been ifa suitably experienced and appropriately credentialed candidate had been engaged. While it cannot be said 
with certainty, it is probable that a suitably experienced National Registrar would, like Ms Cridland, be presiding 
in Court and offering the Commonwealth and, by extension, the taxpayer, ‘more bang for buck’, Why should it 
be any other way? The law is geared to secure such an outcome; that is the purpose of enshrining merit as the 
basis for employment in the public service. 

235 Annexure EDR — 76. 
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and good reputation of the employee’s Agency and the Australia Public Service and / or act in 


a way that is right and proper, as well as technically and legally correct or preferable.?* 


I submit that Mr Soden’s acceptance of Ms Lagos’ assurance (and, by extension, Mr Pringle’s 
assurance) that Mr Muscat be provided with a direction to exercise the powers of the Court 
under section 35A of the FCA Act in the light of what he did know about Mr Muscat’s lack of 
experience, and his solicitation of a direction from Chef Justice Allsop to that effect, constitute 


contraventions of the Code of Conduct and the PS Act. 


Mr Soden (and Ms Lagos, Mr Pringle and Ms Jarratt) did not uphold the integrity and good 
reputation of the Federal Court of Australia (which ts to be distinguished from the Federal 


Court Statutory Agency),?°7 
In her email to Mr Soden dated 20 February 2019, Ms Lagos stated:238 


You will recall that a key part of the implementation plan is to ensure that the work undertaken 
by the registrars is carried out at the appropriate level. The intention is, for National Registrars 
such as Rohan, to undertake limited work only once trained and accredited in addition to their 


NOR Team responsibilities). 


Putting to one side the issue that Mr Muscat’s engagement was not on the basis of merit and 
was, thus, unlawful, and supposing, charitably, that Mr Soden was not aware of the essential 
qualifications and experience required of candidates who wished to fill vacancy NN10725189, 
it is still unacceptable that the Chief Executive Officer and Principal Registrar of the Federal 
Court would solicit, from a judge, under section 35A of the FCA Act, an instrument which 
contained a direction to Mr Muscat to exercise the judicial power of the Commonwealth. By 
Ms Lagos’ own admission, Ms Lagos intended for Mr Muscat to undertake work, and then only 


limited in scope, only once he was trained and accredited,”*° 


236 Notice that the duty is articulated as ‘acting in a way that is right and proper, as well as technically and legally 
correct or preferable’. As I understand that provision, ‘acting in a way that is right and proper’ is distinct to acting 
in a way that is ‘technically and legally correct’. The latter aspect of the provision is, as I read that provision, in 
addition to the duty to act in a way that is right and proper. 

27 RCA Act, $5. - 

238 Annexure EDR — 76. 

239 Annexure EDR — 76, Ms Lagos’ reference to ‘accreditation’ is likely to be a reference to the accreditation 
required of mediators as a matter of Court policy. Mediators mediating matters that have been referred to 
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While improbable, even if Mr Soden was not aware of the essential requirements for the 
recruitment of persons into the National Registrar position, and was unaware of the unlawful 
circumstances sutrounding the engagement of Mr Muscat, the only reasonable response 
available to Mr Soden was to advise Ms Lagos that he would solicit an instrument which 
contained a direction for Mr Muscat to exercise the powers of the Court only once Mr Muscat 


had been trained and accredited and no sooner, 


Instead, Mr Soden appointed Mr Muscat as a Registrar of the Federal Court of Australia on 
21 February 2019 and had an instrument drafted, which contained the name of Mr Muscat, in 
which was contained a direction from Chief Justice Allsop for Mr Muscat, among others, to 
exercise the powers of the Court in matters before the Federal Court, including powers to deal 
with controversies under the Corporations Act 2001 (Cth) (e.g. determination in relation to 
deeds of company administration, winding up applications), the Bankruptcy Act 1966 (Cth) 
(e.g. sequestration applications, bankruptcy examinations) and various other enactments of the 
Commonwealth Parliament.”“° Chief Justice Allsop signed that instrument on 27 February 


2019. 
The fact that: 


e the instrument on which the direction to Mr Muscat to exercise the judicial power of the 
Commonwealth, as invested in the Federal Court, may be inspected in any registry of 
the Federal Court of Australia; 

e the rolls of the Supreme Court of New South Wales may be inspected by members of 
the public to determine who has been admitted to the Supreme Court of New South 
Wales (it is my understanding that members of the public may request access to the roll 
of practitioners admitted to the New South Wales Supreme Court at the office of the 


Legal Profession Admission Board); and 


mediation by the Federal Court under section 53A of the FCA Act are afforded the same protection and immunity 
that a judge has in performing the functions of a judge (as to which, please refer to section S3C of FCA Act). 

240 Annexure EDR — 77. As intimated in part 6.8.1.1 of this externa! disclosure report, based on commients made 
by Mr Muscat’s colleagues, Mr Muscat had rarely, if ever, assisted the registrars of the Federal Court in their 
consideration of matters under the Corporations Act 2001 (Cth) while he was a legal case manager. Being 
provided with a power to consider corporate matters, without appropriate experience, is, I think by any reasonabie 
standard, irresponsible. 
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e as I understand, the rolls of the Supreme Court of the other States and Territories may 


be inspected by members of the public to ascertain who has been admitted to each Court, 


means that anybody could, with some effort, demonstrate that Mr Muscat went from being 
admitted to being directed to exercise the judicial power of the Commonwealth in nineteen 


days. 


Mr Soden, Ms Lagos, Mr Pringle and Ms Jarratt should have been aware that should such 
information become publicly known, it would cause considerable embarrassment to the Federal 
Court and might undermine the reputation of the Federal Court in the public mind and in the 


eyes of practitioners. 


The actions of Mr Soden, Ms Lagos, Mr Pringle and Ms Jarratt have. undermined the good 


reputation of the Federal Court of Australia among those-who are aware of their actions. 


Whether Mr Soden’s, Ms Lagos’, Mr Pringle’s and Ms Jarratt’s actions, which undermined the 
good reputation of the Federal Court of Australia, constitute contraventions of a law of the 
Commonwealth or satisfy some other ground for making a public interest disclosure, I will 


leave to the reader to decide. 


6.8.2.5 The appointment of registrars in the Federal Circuit Court of Australia 
As already noted:. 


The power to appoint Registrars of the Federal Circuit Court of Australia is vested in the Chief 
Executive Officer and Principal Registrar of the Federal Court of Australia, That being said, 
the Chief Executive Officer and Principal Registrar of the Federal Court of Australia may 
delegate the power to appoint Registrars of the Federal Circuit Court of Australia to the Chief 
Executive Officer and Principal Registrar of the Federal Circuit Court of Australia, which I am 
led to believe the Chief Executive Officer and Principal Registrar of the Federal Court has 


already done. 
I also noted: 


As an aside, it is, at this point, noted that, by convention, people successfully recruited to serve 
in the offices of Registrar, District Registrar or Deputy District Registrar of the Federal Court 
have also been appointed to the office of Registrar of the Federal Circuit Court of Australia 
under the Federal Circuit Court of Australia Act 1999 (Cth). 
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The Chief Executive Officer and Principal Registrar of the Federal Circuit Court of Australia 
may appoint people to the office of Registrar in the Federal Circuit Court of Australia, 


For the record, other than the Chief Executive Officer and Principal Registrar of the Federal 
Cireuit Court of Australia, there is only one other registrar office in the Federal Circuit Court 


— the office of Registrar.”4!_ 


Registrars of the Federal Circuit Court of Australia are to be persons engaged under the PS 


Act”? 


Registrars nust, before proceeding to discharge the duties of their respective offices, take, 


before the Chief Judge or a judge of the Federal Circuit Court, an oath or affirmation.” 


As will become evident, Mr Muscat would, as a matter of convention, be appointed to the office 


of Registrar of the Federal Circuit Court of Australia. 


In an email sent on 13 February 2019, Ms Jarratt sought, among other things, the preparation 
of an mstrument in which would be recorded Mr Muscat’s appointment as a Registrar of the 


Federal Circuit Court of Australia?“ 


The person from whom Ms Jarratt sought the preparation of the instrument of appointment as 
a Registrar of the Federal Circuit Court of Australia was Ms Catherine Bull. Ms Bull was the 
chambers manager to Chief Judge Alstergren of the Federal Circuit Cowt of Australia. 
Mr Pringle was copied into that email. In that email, Ms Jarratt stated: 


As you are aware, over the past months the Court has been undertaking an extensive registrar. 


recruitment exercise. Rolian Muscat commenced as a National Registrar, Please find attached 
Rolian’s CV. 


Sia Lagos, NOR recommends that the Chief Executive Officer appoints Rohan as a registrar of 


the FCA aud FCC as per the details below: 


Location 


Position | For the purposes of the 


241 Federal Circuit Court of Australia Act 1999 (Cth), s 99(1)(a). 
28 Thid, s LOL. 

243 Thid, s 105, 

244 Annexure EDR — 75, 
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FCC/FCCA 


| Instrument/Directions 


(delegated powers) one 


Rohan Luke | National 
Muscat Registrar 


I would be most grateful if you could please arrange for the FCA/FCCA appointment 
instruments and direction (delegated powers instruments, bankruptcy delegations etc.) to be 


prepared for Rolian and email to me ... 


Catherine: Can you please advise if'an FCC Judge based in Sydney would be available to swear 
in Rohan on 27 February 2019 in chambers. ... 


It will be noted that Ms Jarratt makes, among other things, the following requests: 


e the preparation of an instrument in which is recorded the appointment of Mr Muscat as 
a Registrar of the Federal Circuit Court of Australia; and 


e the preparation of an instrument (in reality, instruments) containing directions to 


exercise powers in the Federal Circuit Court of Australia? 


On 14 February 2019, Dr Stewart Fenwick, at the time the Chief Executive Officer of the 
Federal Circuit Court of Australia, appointed Mr Muscat to the office of Registrar of the Federal 


Circuit Court of Australia.4® 747 


45 This is a reference to a direction from a judge to exercise certain powers under section 102 of the Federal 
Circuit Court of Australia Act 1999 (Cth). 

246 Reprettably, I do not have a scan of the instrument recording Mr Muscat’s appointment, although I am led to 
believe that Ms Bull maintains the instrument signed by Dr Fenwick in the records of the Federal Circuit Court. 
247 At this stage, it is noted that the Chief Executive Officer of the Federal Court of Austvalia provides the corporate 
services of the Federal Court, the Family Court of Australia and the Federal Circuit Court of Australia—FCA Act, 
s 18Z(1). 


‘Corporate services’ is defined to mean, among other things, human resources — FCA Act, s 18A(1B). 


The human resource management of the Federal Circuit Court of Australia, including the recruitment of registrars, 
is ‘provided’ by the Chief Executive Officer of the Federal Court of Australia. 
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As per Ms Jarratt’s request, instruments of delegation and direction were prepared instructing 


Mr Muscat to exercise various powers of the Federal Circuit Court. 


An instrument of delegation was signed by Chief Judge Alstergren of the Federal Circuit Court 
of Australia on 26 February 2019.24 


An instrument in which directions were given to Mr Muscat to exercise powers mentioned in 
Schedule 1 of the Federal Circuit Court (Bankruptcy) Rules 2016 was signed by Chief Judge 
Alstergren of the Federal Circuit Court of Australia on 26 February 2019.2 


6.8.2.6 Consideration of the appointment of Mr Muscat as a Registrar of the Federal 
_ Circuit Court of Australia, as well as the direction provided to exercise the 
judicial powers of the Federal Circuit Court, in the light of duties under the 

PS Act 


In part 6.8.2.3 of this external disclosure report, J made remarks about the analysis that I would 


undertake in relation to: 


¢ the appointment of Mr Muscat as a Registrar of the Federal Court of Australia and; 
e the solicitation of a direction instrument for Mr Muscat to exercise the judicial power of 


the Federal Court, 


in light of the PS Act and any breaches of that Act and legislation made pursuant to that Act. 


L adopt the remarks I made in part 6.8.2.3, mutatis mutandis, for the purposes of the analysis to 


follow. 


No request should have been made to Ms Bull to facilitate the appointment of Mr Muscat as a 
Registrar of the Federal Circuit Court. Mr Muscat's engagement under the PS Act was not on 
the basis of merit, and Ms Lagos and Ms Jarratt knew, or ought to have known, that 


Mr Muscat's engagement under the PS Act was not one based on Mr Muscat's merit. 


In effect, the judges, as well as the Chief Executive Officer and Principal Registrar, of the Federal Circuit Court 
have to rely on staff provided by the Chief Executive Officer of the Federal Court of Australia and, in this respect, 
would be less likely to be aware of any questionable acts that people reporting to the Chief Executive Officer of 
the Federal Court of Australia engage in. The engagement of a person on grounds other than metit is a good 
exainple of a questionable act. 

48 Annexure EDR — 79, 

249 Annexure EDR — 80, 
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Given that the recruitment of registrars was something that Ms Lagos, Mr Pringle and 
Ms Jarratt were intimately involved with, it is taken for granted that they were each aware of 
the requirement that all candidates for vacancy NN [0725189 were required to be admitted to 
the Supreme Court of a State or Territory, or the High Court, and that this requirement was 


essential. 


Ms Lagos and Ms Jarratt, should have retracted the recommendation and request, respectively, 
for Mr Muscat to be appointed as a Registrar of the Federal Circuit Court and should have 
made every attempt to ensure that the retractions in relation to the request for Mr Muscat’s 
appointment as a Registrar of the Federal Circuit Court of Australia were brought to the 


attention of Dr Fenwick. 


In soliciting, through the chambers of Chief Judge Alstergren, an appointment from the Chief 
Executive Officer of the Federal Circuit Court of Australia, both Ms Lagos and Ms Jarratt were, 
at the very least, not acting with care and diligence in connection with APS employment, not 
acting with integrity in connection with APS employment, not demonstrating leadership and 
trustworthiness, not behaving in a way that upholds. the APS Values and APS Employment 
Principles and the integrity and good reputation of the Statutory Agency and the Australia 
Public Service, not acting in a way that models and promotes the highest standards of ethical 
behaviour and / or not acting in a way that is right and proper, as well as technically and legally 
correct ot preferable. This is so because they knew that Mr Muscat had not been engaged on 


merit. This fact should not have been withheld from Dr Fenwick. 


Despite knowing that Mr Muscat has not been admitted to the Supreme Court of a State or 


. Territory, or the High Court, before 8 February 2019, and having been consulted by Ms Lagos 


about Mr Muscat’s suitability to be appointed a Registrar of the Federal Court of Australia 


a9 250 + 
> 


given Mr Pringle’s ‘key responsibility for the implementation of the “registrar piece in 


withholding any objections he might have had about the recommendation made to appoint 


‘Mr Muscat as a Registrar of the Federal Circuit Court of Australia, Mr Pringle was not acting 


with care and diligence in connection with APS employment, not acting with integrity in 


connection with APS employment, not demonstrating leadership and trustworthiness, not 


250 Annexure EDR — 76, 
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behaving in a way that upholds the APS Values and APS Employment Principles and the 
integrity and good reputation of the Statutory Agency and the Australian Public Service, not 
acting in a way that models and promotes the highest standards of ethical behaviour and / or 
not acting in a way that is right and proper, as well as technically and legally correct or 


preferable. 


Had Ms Lagos, Mr’ Pringle and Ms Jarratt been forthright in notifying Dr Fenwick that 
Mr Muscat was only admitted to the Supreme Court ofa State or Territory on 8 February 2019, 
Ms Lagos, Mr Pringle and Ms Jarratt would have been put in the embarrassing position of 
adinitting to Ms Bull, and to Dr Fenwick, that Mr Muscat had been engaged under the PS Act 
for reasons other than merit given that admission to the Supreme Court of a State or Territory 
was an essential precondition to being engaged as a National Registrar. The fact that it would 
have been embarrassing to Ms Lagos, Mr Pringle and Ms Jarratt to admit to knowingly 
engaging a person for reasons other than merit, and attempting to procure for this unmeritorious 
person an appointment as a Registrar of the Federal Circuit Court, did not and could not absolve 
Ms Lagos, Mr Pringle or Ms Jarratt from behaving with honesty and integrity and / or from 
acting with care, diligence in connection with their APS employment and / or from 
demonstrating leadership and trustworthiness and / or behaving in a way that upholds the 
APS Values and APS Employment Principles and the integrity and good reputation of the 
Statutory Agency and the Australian Public Service and / or acting in a way that models and 
promotes the highest standards of ethical behaviour and / or acting in a way that is right and 


proper, as well as technically and legally correct or preferable.”*! 


251 Despite Ms Lagos, Mr Pringle and Ms Jarratt not mentioning to Dr Fenwick that Mr Muscat had not been 
engaged on merit, I am of the view that if Dr Fenwick was provided with Mr Muscat’s curriculum vitae, 
Dr Fenwick might have been able to ascertain that Mr Muscat had little experience. One might argue that 
Dr Fenwick should have insisted on reviewing the position description for the role of National Registrar given 
that he would have been acutely aware that he relied on the Chief Executive Officer and Principal Registrar of the 
Federal Court of Australia (and by extension, people reporting to Mr Soden) to provide the recruitment services 
of the Federal Circuit Court of Australia. 


That being said, Dr Fenwick was also probably entitled to assume that SES employees and an Executive Level 
employee would abide by the law when engaging a person under the PS Act and, in that respect, his decision not 
to second guess the recruitment of Mr Muscat can be defended. 


It is my view that, because officers and employees reporting to the Chief Executive Officer and Principal Registrar 


of the Federal Court are responsible for the recruitment of persons who will constitute the body of officers of the 
Federal Circuit Court, those officers and employees should be conscious of the trust that has been reposed in them 
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Not being forthright about the fact that Mr Muscat was engaged under the PS Act even though 
he lacked an essential qualification and adequate litigation and case management experience 
before an Australian superior court constitutes a contravention of each of sections 13(1), 13(2) 
and 13(i1) of the PS Act. Moreover, seeking to solicit, at least on the parts of Ms Lagos and 
Ms Jarratt, an appointment as a Registrar of the Federal Circuit Court of Australia from 
Dr Fenwick even though Mr Muscat lacked an essential qualification and adequate litigation 
and case management experience before an Australian superior court constitutes a 


contravention of each of sections 13(1), 13(2) and 13(11) of the PS Act. 


As SES employees who are statute bound to, by personal example and other appropriate means, 


promote the APS Values, the APS Employment Principals and compliance with the Code of 
252 


6.8.2.7 Consideration of certain facts relating to the solicitation of instruments of 
delegation and direction to Mr Muscat to exercise powers of the Federal 
Circuit Court in the light of duties under the PS Act 


The position description for vacancy NN 10725189 required the ‘occupant to perform statutory 
legal functions, as necessary’ and that ‘legal qualifications and admission as a practitioner of 
the High Court and/or the Supreme Court of a State or Territory of Australia’ would be 
essential. Relevantly, that involves exercising the judicial power of the Commonwealth, as 


invested in the Federal Circuit Court, by a Registrar of the Federal Circuit Court of Australia. 


It was in that context that a directions instrument was prepared, at Ms Jarratt’s request, in which 
was recorded a direction to Mr Muscat to exercise powets mentioned in Schedule | of the 


Federal Circuit Court (Bankruptcy) Rules 2016 (Cth) (directions instrument).?>* Though it is 


by the Parliament to arrange and manage aspects of the administrative affairs (including corporate services) of 
another court of the Commonwealth. I would argue that there was a greater imperative for Ms Lagos, Mr Pringle 
and Ms Jarratt to draw to the attention of Dr Fenwick the underlying issues associated with Mr Muscat’s 
engagement — namely that Mr Muscat was not engaged on merit, I have no evidence to suggest that this was done, 
although, I concede that I was, and am not, privy to the communications of Dr Fenwick. 


While I have no reason to believe Dr Fenwick was notified about the irregularities associated with Mr Muscat’s 
engagement as National Registrar, should Dr Fenwick have been aware of the irregularities, responsibility for 
appointing Mr Muscat in the circumstances reported in this report would have to be ascribed to Dr Fenwick. 

252 DS Act, 8 35(3)(c). 

253 Annexure EDR — 80, 
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probable that Ms Bull was responsible for preparing the directions instrument, I cannot 


conclusively state that to be the case. 


A delegation instrument was also prepared, at the request of Ms Jarratt, in which was recorded 
a delegation, to Mr Muscat, to exercise various powers under the Federal Circuit Court of 
Australia Act 1999 (Cth) and the Federal Circuit Court Rules 2001 (Cth) (delegation 


instrument)? Again, though it is probable that Ms Bull was responsible for preparing the 


directions instrument, I cannot conclusively state that to be the case. 


An instrument of delegation was signed by Chief Judge Alstergren of the Federal Circuit Court 
of Australia on 26 February 2019,7°° and an instrument in which directions were given to 
Mr Muscat to exercise powcrs mentioned in Schedule | of the Federal Circuit Court 
(Bankruptcy) Rules 2016 was signed by Chief Judge Alstergren of the Federal Circuit Court of 
Australia on 26 February 2019,7%° 


What is particularly concerning is the possibility that Chief Judge Alstergren was not notified 


of the facts that: 


e Mr Muscat's engagement was unlawful; 

e Mr Muscat had not been admitted to a Supreme Court of a State or Territory prior to 
8 February 2019; and 

e Mr Muscat lacked the appropriate experience to be entrusted with a direction and a 
delegation to exercise the judicial power of the Commonwealth, as invested in the 


Federal Circuit Court.?>” 


While I do not have access to the communications sent to the chambers of Chief Judge 
Alstergren, I think it is reasonable to assume that Chief Judge Alstergren would have been 


alarmed had he come to learn that: 


e Mr Muscat's engagement was unlawful; 


254 Annexure EDR — 79, 

255 Annexure EDR — 79, 

256 Annexure EDR — 80. 

257 Despite Mr Muscat’s lack of experience, it will be noted that, pursuant to the delegation instrument, Mr Muscat 
had been authorised to exercise the powers of the Federal Circuit Court in relation to the National Consumer 
Credit Protection Act 2009 (Cth), the National Credit Code and the Fair Work Act 2009 (Cth), among other items 
of legislation — see Annexure EDR — 79. 
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e Mr Muscat had not been admitted to a Supreme Court of a State or Territory prior to 
8 February 2019; and 

e Mr Muscat lacked the appropriate experience to be entrusted with a direction and a 
delegation to exercise the judicial power of the Commonwealth, as invested in the 


Federal Circuit Court. 


594 _I proceed on the assumption that, as a responsible head of jurisdiction, Chief Judge Alstergren 
would have refused to issue a directions instrument and a delegation instrument had he been 


notified that: 


¢ Mr Muscat's engagement was unlawful; 

¢ Mr Muscat had not been admitted to a Supreme Court of a State or Territory prior to 
8 February 2019; and 

¢ Mr Muscat lacked the appropriate experience to be entrusted with a direction and a 
delegation to exercise the judicial power of the Commonwealth, as invested in the 


Federal Circuit Court. 


595 In her email of 13 February 2019 to Ms Bull, which Ms Jarratt copied Mr Pringle into, 
Ms Jarratt stated:?°8 


Sia Lagos, NOR recommends that the Chief Executive Officer appoints Rohan as a registrar of 


the ... FCC as per the details below ... 


I would be most grateful if you could please arrange for the ... FCCA appointment instruments 
and direction (delegated powers instruments, bankruptcy delegations etc.) to be prepared for 


Rohan and email to me ... 


596 | Given Ms Lagos’ and Ms Jarratt’s roles in the National Operations Team and the role that 
Ms Lagos had in coordinating the recruitment of National Registrars, Ms Lagos should have 
known, based on her recommendation that Mr Muscat be appointed as a Registrar of the Federal 
Circuit Court, whether Mr Muscat met the relevant criteria for engagement as a National 


Registrar and subsequent appointment as a Registrar of the Federal Circuit Court of Australia. 


258 Annexure EDR— 75. 


177 


598 


599 


600 


60) 


Attachment to document 01 
Disclosed under FOI 


As has been demonstrated, Ms Lagos did know that Mr Muscat did not meet the relevant 
criteria for engagement as a National Registrar and subsequent appointment as a Registrar of 


the Federal Circuit Court of Australia. 


J am not aware of Ms Lagos making any attempt to retract her implied representation that 
Mr Muscat was fit to exercising the judicial power of the Commonwealth, as invested in the 
Federal Circuit Court, pursuant toa directions instrument or a delegation instrument. The 


evidence would suggest to the contrary. 


I am not aware of Ms Jarratt making any attempt to retract her request for Mr Muscat to be 
provided with instruments either directing him to exercise the judicial power of the 
Commonwealth, as invested in the Federal Circuit Court, or delegating such powers to him to 


exercise. The evidence would suggest to the contrary. 


Despite knowing that Mr Muscat had only been admitted to the Supreme Court of a State or 
Territory on 8 February 2019, and having been consulted by Ms Lagos about Mr Muscat’s 
suitability to be appointed a Registrar of the Federal Court of Australia given Mr Pringle’s ‘key 


595 


responsibility for the implementation of the “registrar piece’, and having knowledge of 
Ms Jarratt’s request for Ms Bull to facilitate the provision of a directions instrument and a 
delegation instrument, I am not aware of Mr Pringle making any attempt to object to Mr Muscat 
being provided with a directions instrument and a delegation instrument to exercise the powers 
of the Federal Circuit Court. Mr Pringle should have, at the very least, objected to the request 
that Mr Muscat be provided with a directions instrument and a delegation instrument knowing 
that Mr Muscat had only been admitted as a lawyer of the Supreme Court of New South Wales 
on 8 February 2019 and, as such, had insufficient experience to exercise the judieial power of 


the Commonwealth, as invested in the Federal Circuit Court pursuant to a directions instrument 


or a delegation. 


If no attempt was made to notify Ms Bull that Mr Muscat was engaged as a National Registrar 
on grounds other than merit, and if no attempt was made to notify Ms Bull that Mr Muscat was 
not sufficiently experienced to exercise the judicial power of the Commonwealth, as invested 
in the Federal Circuit Court, important and pertinent information was withheld from the 
chambers of Chief Judge Alstergren, as well as the judge issuing the directions and delegation 
(in this case, Chief Judge Alstergren). Assuming important and pertinent information was 
withheld from the chambers of Chief Judge Alstergren, as well as the judge issuing the 


directions and delegation (in this case, Chief Judge Alstergren) by way of written instruments, 
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Ms Lagos, Mr Pringle and Ms Jarratt misled an APS employee, in Ms Bull, and a judicial 


officer of the Commonwealth, in the Chief Judge of the Federal Circuit Court of Australia. 


If Ms Lagos, Mr Pringle and Ms Jarratt did, in fact, withhold matcrial information from Chief 
Judge Alstergren, then each of Ms Lagos, Mr Pringic and Ms Jarratt, at the very least, 


contravened their duties to: 


e bchave honestly and with integrity in connection with APS employment; and / or 

e act with care and diligence in connection with APS employment; and / or | 

« behave in a way that upholds the APS Values and APS Employment Principles and the 
integrity and good reputation of the employee's Agency and the Australia Public Service; 
and / or 

e demonstrate leadership, be trustworthy and act with integrity; and / or 

e act ina way that models and promotes the highest standards of ethical behaviour; and / 
or 

e act in a way that is right and proper, as well as technically and legally correct or 


preferable. 


Moreover, if Ms Lagos, Mr Pringle and Ms Jarratt did, in fact, withhold material information 
from Chief Judge Alstergren, they would have contravened their duties to, at all times, behave 


in a way that upholds the integrity and good reputation of the Federal Court of Australia 


Statutory Agency, to which they belong, and the Australian Public Service.?°? 


Admittedly, I have no evidence that such information was withheld. That being said, it is 


difficult to demonstrate that which has not happened. 


259 PS Act, s 13(11). I think it almost self-evident that, where APS employees, acting in concert, mislead judges 
by withholding information, the good reputation and integrity of the APS, an organisation that is committed to 
frank, honest, timely advice, based on the best available evidence, will be undermined 

260 In any event, should such detrimental information have come to the attention of the chambers of Chief Judge 
Alstergren, or to the attention of the Chief Judge, responsibility for issuing a directions instrument and a delegation 
instrument with cognisance of this detrimental information would mean that the responsibility ascribed to 
Ms Lagos, Mr Pringle and Ms Jarratt would have to be appropriately ascribed and apportioned taking into account 
the responsibility of chambers staff and or the Chief Judge, the latter’s conduct being beyond the reach of an 
investigation under the PID Act or the PS Act. ‘ 
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6.8.2.8 Consideration of potential damage to the reputation of the Federal Circuit 
Court of Australia in the light of duties under the PS Act 


Ms Lagos, Mr Pringle and Ms Jatratt did not uphold the integrity and good reputation of the 
Federal Circuit Court of Australia (which is to be distinguished from the Federal Court of 


Australia Statutory Agency).2°! 


Mr Muscat’s engagement to fill vacancy NN 10725189 was unlawful because it was not 
secured on the basis of merit. Ms Lagos and Ms Jarratt did not notify Dr Fenwick that 
Mr Muscat’s engagement to fill vacancy NN 10725189 was unlawful. It is unacceptable that 
Ms Lagos and Ms Jarratt, having withheld material information from the Chief Executive 


Officer and Principal Registrar of the Federal Circuit Court, solicited, from Dr Fenwick, an 


instrument appointing Mr Muscat to the office of Registrar in the Federal Circuit Court 


Moreover, it is, in my opinion, unacceptable that Ms Lagos and Ms Jarratt solicited from 
Chief Judge Alstergren, a directions instrument and a delegation instrument that authorised 
Mr Muscat to exercise the judicial power of the Commonwealth, as invested in the Federal 


Circuit Court, knowing that Mr Muscat lacked the experience to exercise that power. 


It was unacceptable for Mr Pringle, knowing what he did — namely, that Mr Muscat had been 
engaged on grounds other than merit and that Mr Muscat lacked the professional experience to 
exercise the judicial power of the Commonwealth, as invested in the Federal Circuit Court — 


did not object to Mr Muscat’s appointinent as a Registrar of the Federal Circuit Court. 
The fact that: 


e the directions instrument and the delegation instrument issued to Mr Muscat may be 
inspected at any District Registry of the Federal Court of Australia;?& 

e the rolls of the Supreme Court of New South Wales may be inspected by members of 
the public to determine who has been admitted to the Supreme Court of New South 


Wales (it is my understanding that members of the public can request access to the roll 


26l Federal Circuit Court of Australia Act 1999 (Cth), s 8. 

262 The District Registries of the Federal Court serve as registries of the Federal Circuit Court in relation to 
proceedings commenced in the Federal Circuit Court’s general federal law jurisdictions (i.e. its non-family law 
jurisdictions). 
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of practitioners admitted to the New South Wales Supreme Court at the office of the 
Legal Profession Admission Boatd); and 
e as I understand, the rolls of the Supreme Court of the other States and Territories may 


be inspected by members of the public to ascertain who has been admitted to each Court, 


means that anybody could, with some effort, be able to demonstrate that Mr Muscat went from 
being admitted to being directed to exercise the judicial power of the Commonwealth, as 


invested in the Federal Circuit Court, in eighteen days.” 


J think that Ms Lagos, Mr Pringle and Ms Jarratt should have known that if such information 
became publicly known, it would cause considerable embarrassment to the Federal Circuit 
Court and its head of jurisdiction, and might undermine the reputation of the Federal Circuit 


Court in the public mind and in the eyes of practitioners, 


Ms Lagos, Mr Pringle and Ms Jarratt have already undermined the good reputation of the 


Federal Circuit Court of Australia among those who are aware of their actions. 


I will leave it to the reader to decide whether Ms Lagos’, Mr Pringle’s and Ms Jarratt’s actions, 
which undermined the good reputation of the Federal Circuit Court of Australia, constitute 
contraventions of a law of the Commonwealth or satisfy some other ground for making a public 


interest disclosure. 


de DISCLOSURE INVESTIGATION RELATING TO AN INTERNAL 
DISCLOSURE WAS CONDUCTED (WHETHER OR NOT UNDER PART 3 
OF THE PID ACT), AND THE DISCLOSER BELIEVES ON 
REASONABLE GROUNDS THAT THE INVESTGATION WAS 
INADEQUATE — ALLEGATIONS RELATING TO THE RECRUITMENT 
OF NATIONAL JUDICIAL REGISTARS 


71 Allegations set out in the internal disclosure allocated to the APSC for 
handling on Monday, 11 May 2020 


As has already been noted, the internal disclosure that J made to an authorised officer in the 
Office of the Commonwealth Ombudsman on Monday, 23 March 2020 was allocated to the 
APSC for handling on Monday 11, May 2020. 


263 T note that Mr Muscat was admitted to the Supreme Court of New South Wales on 8 February 2019, and a 
delegation instrument and a directions instrument were signed on 26 February 2019. 
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